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SUMMARY:
 ...  On September 15, 2005, the Israel Supreme Court, sitting as the High Court of Justice (HCJ), rendered its decision in Mara'abe v. The Prime Minister of Israel, in which it questioned a number of points of law arising from the Advisory Opinion of the International Court of Justice (ICJ) on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. ... " Therefore, encouraging one's nationals to emigrate to the occupied territory might, according to Israeli lawyer Eyal Benvenisti, "impinge on the local "public order and civil life' and therefore be proscribed by international law, particularly by Article 43. ...  But is it not annexation in all but name for Israel to incorporate the settlement blocs by widening the municipal boundaries of Jerusalem, to expand already existing settlements so that they protrude further into occupied territory (such as the proposed E-1 settlement abutting Ma'aleh Adumim, see map 3 in Appendix), and to administer these territories as a part of the state of Israel? This logic must have swayed the ICJ, which found that it could not "remain indifferent to certain fears expressed to it that the route of the wall will prejudge the future frontier between Israel and Palestine, and the fear that Israel may integrate the settlements and their means of access. ...  

HIGHLIGHT: Abstract
 
 This Article offers a critique of the decision reached by Israel's High Court of Justice in the Mara'abe Case (2005) as well as some aspects of the International Court of Justice's Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (2004). The Article takes a socio-legal and facts-based approach to analyzing the decisions' discussions of settlements, self-determination, and self-defense, examining all three topics in light of several recent legal and political developments.
 
 "Is the separation fence legal? That is the question before us."

 -Judge Barak, Mara'abe v. The Prime Minister of Israel, introductory paragraph.

TEXT:
 [*1426] 
 
 I. Introduction
 
 On September 15, 2005, the Israel Supreme Court, sitting as the High Court of Justice (HCJ), rendered its decision in Mara'abe v. The Prime Minister of Israel, n1 in which it questioned a number of points of law arising from the Advisory Opinion of the International Court of Justice (ICJ) on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. n2 The case in Israel arose as a  [*1427]  result of a number of petitions filed against the Prime Minister of Israel, the Minister of Defence, the Commander of the Israeli army, the "separation fence" authority, and the Alfe Menashe local council. n3 The petitioners, Palestinian residents of a number of villages affected by the route of the wall, argued that in light of the ICJ's Advisory Opinion, Israel's actions in continuing its construction were unlawful. n4 On July 9, 2004, the ICJ concluded that the wall and its associated regime of settlements, checkpoints, and closed military zones are contrary to international law. n5 The HCJ therefore had to rule on the legality of the wall that its government has been building in Occupied Palestinian Territory (OPT) of the West Bank since June 2002, while taking into account the advice of the principal judicial organ of the United Nations (U.N.). n6
The terminology used by the ICJ and the HCJ to describe Israel's vast concrete-and-wire barrier differed. The HCJ referred to it as the "separation fence," and the ICJ simply called it the "wall," as this was the language the General Assembly used in its request for an Advisory Opinion. n7 In deference to the ICJ and the world organization, the terminology they employed will be used throughout  [*1428]  the remainder of this Article. n8 This Article employs a socio-legal and facts-based approach in analyzing the decisions reached by the HCJ and the ICJ on the legality of the wall, since it is usually the facts of the Israeli-Palestinian conflict rather than the substance of the law that prove to be a point of contention. After all, it was on the basis of "the facts" that Israel's HCJ would ultimately reject the ICJ's Advisory Opinion. n9 In the following pages, the ICJ's opinion and the decisions of the HCJ will be compared and contrasted, concentrating on three areas of controversy: (a) Israeli civilian settlement activity, (b) self-determination, and (c) self-defense. These inter-related topics have been chosen for further analysis because they are at the core of the Israel-Palestine conflict. The right of self-defense cannot be debated without an understanding of why there is a conflict in the first place, and an understanding of why there is a conflict between Israelis and Palestinians cannot be comprehended without taking into account the question of self-determination. Correspondingly, it will be necessary to refer to the Israeli civilian settlements constructed in and around East Jerusalem and scattered throughout the West Bank because they are of direct relevance to any discussion of self-determination. Special attention has been devoted to the issue of self-defense, as the ICJ's opinion on this issue has proved to be particularly contentious. To date, the Israeli government has said that it will not abide by the ICJ's Advisory Opinion, but will only adhere to the decisions reached by its HCJ. n10 It is therefore essential to clarify some of the substantive issues that arose in these cases, especially as Israel is still building the wall. Therefore, the final  [*1429]  section of this Article will be devoted to the debate over the legal effect of Advisory Opinions generally, and particularly the effect of the Advisory Opinion on the wall as a guide for the U.N. in its quest for peace in the Middle East.
Although the Israeli Government's written statement to the ICJ was replete with references to Palestinian terrorism, n11 it is noteworthy that the statement did not justify the building of the West Bank wall as necessary to stop Palestinian terrorist attacks against its nationals in Israel and in West Bank settlements. n12 This is because Israel did not raise the merits of the case in its written statement, which was solely concerned with issues of jurisdiction and propriety. n13 Palestine's written statement argued that the wall is tantamount to annexation because it is being constructed primarily in occupied territory rather than in Israeli territory, which circumvents Israeli civilian settlement blocs, by-passes roads and land designated for their future construction and expansion, and encompasses underground aquifers and water wells. n14 In other words, the issue is the not the wall itself, but its route through OPT. n15 This concern was reflected in the question submitted by the U.N. General Assembly to the ICJ in December 2003, which asked:
 [*1430] 
 
What are the legal consequences arising from the construction of the wall being built by Israel, the Occupying Power, in the Occupied Palestinian Territory, including in and around East Jerusalem, as described in the report of the Secretary-General, considering the rules and principles of international law, including the Fourth Geneva Convention of 1949, and relevant Security Council and General Assembly resolutions? n16
 
II. The HCJ and the Wall
 
 The HCJ has handed down two principal decisions concerning the legality of the wall. On June 30, 2004, some nine days before the ICJ rendered its Advisory Opinion, the HCJ first ruled in Beit Sourik Village Council v. the Government of Israel n17 that the wall could be built in the West Bank, in and around occupied East Jerusalem, but that in a number of sections the wall's route did not satisfy the proportionality test established by the court. n18 In response to the petitioner's argument that the route of the wall was motivated by political reasons (i.e. to incorporate into Israel certain Israeli civilian settlements established inside the West Bank), the HCJ held: "It is the security perspective - and not the political one - which must examine a route based on its security merits alone, without regard for the location of the Green Line." n19 Of course the HCJ could only reach this conclusion by not addressing the applicability to the West Bank of Article 49(6) of the Fourth Geneva Convention Relative to the Protection of Civilian Persons in Times of War of 1949 (hereafter Geneva Convention IV). n20 This is because that article prohibits an occupying power from transferring its civilian population to the  [*1431]  territory it occupies. n21 Had the HCJ examined the legality of the Israeli settlements in East Jerusalem and the West Bank by applying the relevant provisions of Geneva Convention IV, it would have been difficult for the HCJ to have reached the conclusion that the wall was a lawful measure to protect the settlements. Instead, the HCJ uncritically accepted the Israeli government's position that the wall is not a political measure, even though most of it is being constructed in territory over which it has no sovereignty. n22 This may also explain why there was so little reference to international law in its judgment, particularly on the question of self-determination and human rights law. n23 Instead, the HCJ decided that there was a lawful basis for constructing the wall according to its interpretation of the law of belligerent occupation and Israeli administrative law. n24 On this basis the HCJ found that a small section of the wall (approximately 30 kilometers) should be re-routed because it inflicted disproportionate harm upon Palestinian residents and could not be justified by Israel's security needs. n25 It was up to the individual military commander in the occupied territories to balance Israel's security needs with the needs of the local inhabitants. As the HCJ's decision in Beit Sourik was delivered before the ICJ's Advisory Opinion, the remainder of this article will focus on the Mara'abe case, which challenged the ICJ's Advisory Opinion on both factual and legal grounds.
In Mara'abe, the HCJ chose to avoid the question of the applicability of Geneva Convention IV as it did in the Beit Sourik case n26 - and as it had done several times in earlier decisions - by relaying the position of its government, which has declared that it practices the "humanitarian parts" of the Convention:

 
In light of that declaration on the part of the government of Israel, we see no need to re-examine the government's position. We are aware that the Advisory Opinion of the International Court of Justice determined that The Fourth Geneva Convention applies in the Judea and Samaria area [that is, the West Bank], and that its application is not conditional upon the willingness of the State of Israel to uphold its provisions. As mentioned, seeing as the government of Israel accepts that the humanitarian aspects of the Fourth Geneva Convention apply  [*1432]  in the area, we are not of the opinion that we must take a stand on that issue in the petition before us. n27
 
 It may fairly be asked what parts of Geneva Convention IV the HCJ does not consider to be "humanitarian." As it has never taken a stance on its applicability to the OPT, this issue will remain a mystery. n28 Yet on the day the Israeli army took over the West Bank on June 7, 1967, the military commander of the Israeli army issued a proclamation that he had assumed all governmental powers in the area, and that the prevailing law would remain in force subject to any orders that he would promulgate. n29 Attached to this proclamation was the Security Provisions Order that contained detailed provisions for Israeli rule in the occupied areas. n30 According to these provisions,

 
[a] military tribunal and the administration of a military tribunal shall observe the provisions of the Geneva Convention of August 12, 1949 ... with respect to legal proceedings, and in case of conflict between this Order and the said Convention, the provisions of the Convention shall prevail. n31
 
 David Kretzmer writes that after the 1967 war ended, it became clear to the Israeli political establishment that the Israeli army's perception of the territories during that war as "occupied territories" was incompatible with their political stance because they viewed the territories as "liberated." n32 He opines that this was most probably the reason why the above provision was revoked soon after the war. n33 Michael Lynk notes that the HCJ shares a common narrative with the Israeli government and military on the origins and principal features of the Israel-Palestine conflict: "It accepts that the state is under attack, that the occupation has been largely benign, that the military and the government are motivated by security concerns and  [*1433]  guided by human values, and that the benefit of any judicial doubt should be given to the military unless the minimal legal restraints on the occupation have been unmistakably ignored." n34 That the HCJ is security-minded and government-oriented in its decisions relating to the OPT is also a view endorsed by Israeli lawyers and academics in Israeli universities. n35
The HCJ is well aware that the position of the Israeli government on Geneva Convention IV is at odds with the views of the international community and the International Committee of the Red Cross (ICRC), the body charged with the task of monitoring the Convention n36 and the application of International Humanitarian Law (IHL). n37 In 1990, the U.N. Security Council adopted a resolution that called on the Geneva Convention IV parties to make sure that Israel respects its obligations, in accordance with Article 1 of the Convention. n38 The U.N. Security Council has reaffirmed that Geneva Convention IV is applicable to the Palestinian and other Arab territories occupied by Israel since June 1967, and has called upon Israel to "abide scrupulously by its legal obligations and responsibilities" under that Convention. n39 The U.N. General Assembly has adopted several resolutions to the same effect. n40  [*1434]  Common Article 1 to the Geneva Conventions requires the Contracting Parties "to respect and to ensure respect for the present Convention in all circumstances." The ICJ held in Nicaragua v. United States of America that this requirement derives not only from the Conventions, "but from the general principles of humanitarian law to which the Conventions merely give specific expression." n41
III. The Wall and Israeli Civilian Settlement Activity
 
 On the question of the legality of Israeli civilian settlement activity in the OPT, Judge Barak, the President of the HCJ who presided over the hearings and wrote the unanimous decision for the three-judge panel, declared:

 
Our conclusion is, therefore, that the military commander is authorized to construct a separation fence in the area for the purpose of defending the lives and safety of the Israeli settlers in the area. It is not relevant whatsoever to this conclusion to examine whether this settlement activity conforms to international law or defies it, as determined in the Advisory Opinion of the International Court of Justice at The Hague. For this reason, we shall express no position regarding that question. n42
 
 With the benefit of hindsight and with the availability of an array of literature published on the topic, including Pictet's official commentary (which was published before Israel occupied the West Bank in 1967), n43 Judge Barak was in an ideal position to examine the legality of Israeli civilian settlements in the OPTs. It is therefore perplexing that he chose to avoid addressing the issue. n44 This is  [*1435]  especially true because the settlements violate not only international law, but also, to the extent that they are built on private Palestinian property, Israeli municipal law. n45 Instead, Judge Barak (who recently retired as President of the Supreme Court) concluded that the military commander of the West Bank is authorized to construct the wall for the purpose of defending the lives and safety of the Israeli settlers. n46 In reaching this conclusion, the HCJ in effect directly challenged the ICJ, which was unanimous on this finding of law. n47 Judge Buergenthal (who dissented from the decision to hear the case) agreed with his colleagues when it came to the settlement issue in his Declaration. Referring to Article 49, paragraph 6 of Geneva Convention IV, he wrote:

 
I agree that this provision applies to the Israeli settlements in the West Bank and that their existence violates Article 49, paragraph 6. It follows that the segments of the wall being built by Israel to protect the settlements are ipso facto in violation of international humanitarian law. n48
 
 Note the use of terminology by Judge Buergenthal: where the wall is being built to protect the settlements, it is in violation of IHL by its very existence. In other words, one of the consequences of the illegality of the settlement enterprise is that any measures undertaken to protect settlers must also be considered unlawful. In this respect, it should be said that the illegality of Israeli civilian settlement activity has never been in any doubt, not even in Israel.  [*1436]  In fact, in 1967, Theodor Meron, who was then working as the legal counsel to Israel's Foreign Ministry, wrote in a "Top Secret" Memorandum: "My conclusion is that civilian settlement in the administered territories contravenes the explicit provisions of the Fourth Geneva Convention." n49 In contrast, Judge Barak advanced two principal reasons that the wall could protect the settlements (although he refrained from ruling on their legality): (1) "The authority to construct the wall for the purpose of defending the lives and safety of Israeli settlers is derived from the need to preserve "public order and safety,' as mentioned in Article 43 of the Hague Regulations;" n50 and (2) "Israelis living in the area are Israeli citizens. The State of Israel has a duty to defend their lives, safety, and well-being." n51
Judge Barak then qualified this last point by holding that "the scope of the human right of the Israelis living in the area, and the level of protection of the right, are different from the scope of the human right of an Israeli living in Israel and the level of protection of that right." n52 This was because the area in question (a part of the West Bank between Qalqilya and the Alfe Menashe settlement) "is not part of the State of Israel." n53 Consequently, Israeli law does not apply there, and those who live in the area "live under the regime of belligerent occupation." n54 However, according to a leaked EU document, the HCJ (in an important decision relating to the Gaza Disengagement Plan that has not been translated) n55 reiterated the distinction n56 it makes between the legal status of occupied East  [*1437]  Jerusalem and the West Bank and Gaza. n57 Apparently, the HCJ ruled that it was legal to take into account political considerations, in addition to security considerations, for the routing of the wall in East Jerusalem because that part of the city has been "Israeli territory" since its annexation in 1967. n58 The Court thus clarified its earlier ruling in the Beit Sourik case, in which it had found that the military commander could not construct the wall in the West Bank if his reasons were political. n59
If this is indeed the case, then the HCJ seems to have drawn a distinction between East Jerusalem, which the Israeli government considers part of Israel under its municipal law, and the West Bank and Gaza, which under IHL is classified as occupied territory. n60 However, it should be emphasized that this finding of law is at complete odds with international law. n61 Even in a war of self-defense, the acquisition and annexation of territory by forcible means is illegitimate. n62 Although the question of whether an international law  [*1438]  overrides a municipal law when the two conflict will depend exclusively (at the municipal level) on the constitutional law of that state, it is interesting to note that Judge Barak, in his latest treatise, has written that "the theoretical principle of rule of law leads to a number of presumptions," which include "the need to ensure rule of law on the international plane by making sure domestic law is compatible with public international law." n63 Evidently, there is a difference between Judge Barak's decisions on the judicial level and his scholarly work, and in this respect his scholarly writings seem to be a more accurate reflection of the law as it should be, especially since, for the purposes of state responsibility, a state may not rely on the provisions of its internal law to justify a failure to comply with international law. n64 It is important to stress this inability on the part of the state to rely on its internal law because declarative statements of customary international law by the ICJ could be viewed by some Israeli judges as part of domestic Israeli law. Some judges could take this view because, in Israel, customary international law (as opposed to treaty law) automatically becomes part of municipal law, with no need for an act of the Israeli legislature to make it binding. n65 Although Geneva Convention IV is a treaty, certain of its provisions reflect customary international law. n66 According to a recent ICRC study, state practice establishes that Article 49(6) is a norm of customary international law. n67 Presumably then, this provision is binding in Israeli law and could be invoked by Israeli judges to outlaw those settlements established in the occupied territories.
A. The Settlements and Article 43 of the Hague Regulations
 
 The HCJ's finding that the need to preserve "public order and safety" in the OPT - as mentioned in Article 43 of the 1907 Hague  [*1439]  Regulations - gives the military commander the authority to construct the wall for the purpose of defending the lives and safety of Israeli settlers in the West Bank is also unpersuasive. n68 Article 43 provides:

 
The authority of the legitimate power having in fact passed into the hands of the occupant, that latter shall take all the measures in his power to restore and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country. n69
 
 In 1967, the legitimate power in East Jerusalem and the West Bank was Jordan, which claimed that its title rested not on conquest but on the consent of the inhabitants. n70 Even if Jordan was not viewed as the "legitimate" power, it still had the rights and duties of an occupying power before it annexed those territories. n71 Article 31 of the Vienna Convention on the Law of Treaties of 1969 (VCLT) provides that, as a general rule of interpretation, a treaty should be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in light of its object and purpose. n72  [*1440]  Assuming that when Article 43 was drafted its authors envisaged the possibility of a prolonged occupation, it is clear from the plain and ordinary meaning of Article 43's text that it is concerned with restoring and ensuring - as far as possible - public order and safety, while respecting the laws already in force in the country. n73 After all, "good faith," as Judge Barak has recently written, "is a fundamental principle that permeates the objective purpose of every statute." n74 Evidently, one can only restore and ensure public order and life (the word "safety" was a mistranslation from the original, official, and authoritative French text) for those persons who already inhabit the area in question. n75 Those Israeli civilian settlements established in the OPTs after those territories were captured by Israel in June 1967 necessarily violated Article 49(6) of Geneva Convention IV, which prohibits an occupying power from transferring its civilian population into the territory it occupies. n76 The settlements have also violated Article 43 of the Hague Regulations because Israel changed its laws to facilitate the settlement enterprise. n77 Moreover, Jordan ratified Geneva Convention IV on May 29, 1951. Consequently, the laws embodied in Geneva Convention IV were part of Jordanian law when  [*1441]  Israel captured the West Bank from Jordan in the June 1967 war. Israel is bound by that Convention not only because it has ratified it, n78 but also because it is the occupying power under Article 43 of the Hague Regulations, which reflected customary international law years before Israel occupied the West Bank. n79 Thus Geneva Convention IV was, prior to Israel's occupation, one of the "laws in force in the country," which Israel was obliged to respect. n80
Because Article 4 restricts the scope of Geneva Convention IV to "protected persons," the HCJ has sought to rely on the Hague Regulations where there are no such restrictions. n81 However, this still does not change the fact that the settlements, which the HCJ has admitted the wall is designed to protect, are contrary to Article 49(6) of Geneva Convention IV. n82 It is therefore hardly surprising that the HCJ refuses to address its applicability. Yet the Hague Regulations are supposed to be supplemented by the relevant provisions of Geneva Convention IV, as well as the Additional Protocols of 1977 (which Israel has not ratified, although Additional Protocol 1 (AP1) may be said to represent customary international law, and was even mentioned in the General Assembly's December 2003 resolution  [*1442]  requesting the Advisory Opinion from the ICJ). n83 Thus, contrary to the findings of the HCJ, Article 43 cannot be construed as providing the Israeli military commander with the obligation to defend the lives and safety of Israelis living in illegal settlements by constructing a wall. Article 43 was never drafted to accommodate a settler population; rather, it was intended to safeguard the interests of the local population who found itself under belligerent occupation. Hence, the whole of Article 43 is written in the past tense. n84
It may also be queried whether establishing Israeli civilian settlements amidst a Palestinian population struggling for independence and statehood in East Jerusalem, the West Bank, and the Gaza Strip for nearly four decades is likely to restore and ensure public order and life. n85 Indeed, it would seem that the very presence of the Israeli settlements contributes to acts of violence, riots, and civil disturbance. n86 Some would even argue that the continued construction of the settlements was one of the primary factors that led to the collapse of the "Oslo Peace Process." n87 Therefore,  [*1443]  encouraging one's nationals to emigrate to the occupied territory might, according to Israeli lawyer Eyal Benvenisti, "impinge on the local "public order and civil life' and therefore be proscribed by international law, particularly by Article 43." n88
B. The Settlers, the Settlements, and Human-Rights Law
 
 It is submitted that Israeli settlers may not invoke human rights law to justify their living in the OPTs for the following four reasons: (1) IHL prohibits establishing settlements in occupied territories and is the lex specialis in situations of belligerent occupation; (2) human rights law does not give the settlers the right to live wherever they like; (3) the provisions of the 1995 Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip n89 regarding the settlements are irrelevant to the matter at hand, and cannot derogate from Geneva Convention IV; and (4) the law of self-determination as a norm of customary international law, as the primordial human right and as a jus cogens norm, trumps any rights the settlers may have under general human rights law.
The ICJ has held, in accordance with the long-established position of the U.N. Commission of Human Rights and the practice of the European Court of Human Rights (as reflected in a series of cases concerning Turkey's occupation of northern Cyprus), that international humanitarian and human rights law applies where the occupying power has effective control of the occupied territory. n90 As a result, the indigenous Palestinian population of the West Bank is also entitled to the protection of human rights law. n91 It is therefore clear that Palestinians inhabiting the OPTs are covered by both international humanitarian and human rights law. n92 However, in cases of conflict between these two branches of law, it has been  [*1444]  suggested that the latter should be interpreted in light of the former as the law specific to belligerent occupation. n93
In its Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the ICJ held that the protection of the International Covenant of Civil and Political Rights n94 (ICCPR) does not cease in times of war unless a state has derogated from certain of its provisions in a time of national emergency. n95 The Advisory Opinion notes, however, that respect for the right to life is not a provision that can be derogated from, and that the right not to be arbitrarily deprived of one's life applies also in hostilities. n96 The ICJ then held: "The test of what is an arbitrary deprivation of life ... then falls to be determined by the applicable lex specialis, namely, the law applicable in armed conflict which is designed to regulate the conduct of hostilities." n97 In its Advisory Opinion in Wall, the ICJ cited its opinion in Nuclear Weapons, stipulating that there are three possible situations with regard to the relationship between international humanitarian and human rights law:

 
Some rights may be exclusively matters of international humanitarian law; others may be exclusively matters of human rights law; yet others may be matters of both these branches of international law. In order to answer the question put to it, the Court will have to take into consideration both these branches of international law, namely human rights law and, as lex specialis, international humanitarian law. n98
 
 In other words, both of these branches of law may, depending on the circumstances, be applicable to situations of belligerent occupation, which the ICJ recently affirmed in its decision in Armed activity in the Congo. n99 However, where there is a clash between human rights  [*1445]  and humanitarian law, it would seem that IHL would prevail in situations of armed conflict. n100 Although the ICJ in its Nuclear Weapons Advisory Opinion was discussing the test of what is an arbitrary deprivation of life, its finding that IHL is the lex specialis in the course of armed conflict would in principle apply to all conflict situations. n101 It would therefore seem that in case of dispute, international humanitarian law as embodied in The Hague Regulations, Geneva Convention IV, and the Additional Protocols - insofar as they reflect customary international law n102 - would prevail over human rights law. Thus, even though Israeli settlers are protected by the law of human rights, this cannot preclude the wrongfulness of breaching specific rules of international humanitarian law such as Article 49(6) of Geneva Convention IV.
The conclusion to be drawn from this is that while Israelis are entitled to have their human rights respected, the settlements in which they live are unlawful. The government of Israel must therefore cease construction of the settlements and refrain from encouraging its nationals to settle in them. n103 The fact that the settlers have human rights under international law should also not prevent them from being relocated from occupied territory. n104 The settlers cannot invoke human rights law to reside wherever they like, as Article 12 of the ICCPR provides: "Everyone lawfully within the  [*1446]  territory of a State shall, within that territory, have the right to liberty of movement and freedom to choose his residence." n105 Palestine, as long as it remains OPT, is clearly not a state. n106 Secondly, the settlements are not situated in the State of Israel, but in the occupied territories. n107 Moreover, their presence in those territories is unlawful, and Article 12 is consequently inapplicable. n108 Israel may therefore not invoke human rights law to defend the settlers and the settlements in which they live. n109
Nor may Israel invoke the security provisions of the Interim Agreement it concluded with the PLO, as Judge Barak did in Mara'abe. n110 Although Article XII (1) of the Interim Agreement provides Israel with the responsibility for "overall security of Israelis and settlements," this article does not necessarily make the settlements lawful, as it is only concerned with security and public order. Even if one were to interpret these provisions as "legalizing" the settlements, such legalization would be prohibited by Article 47 of Geneva Convention IV, which provides:

 
Protected persons who are in occupied territory shall not be deprived, in any case or in any manner whatsoever, of the benefits of the present Convention by any change introduced, as the result of the occupation of a territory, into the institutions or government of the said territory, nor by any agreement concluded between the authorities of the occupied territories and the Occupying Power, nor by an annexation by the latter of the whole or part of the occupied territory." n111
 
  [*1447]  Pictet notes that "agreements concluded with the authorities of the occupied territory represent a more subtle means by which the Occupying Power may try to free itself from the obligations incumbent on it under occupation law." n112 In this regard, it is important to note that Article XXXI (7) of the Interim Agreement on Final Clauses provides, "Neither side shall initiate or take any step that will change the status of the West Bank and the Gaza Strip pending the outcome of the permanent status negotiations." n113 This article clearly prohibits any new settlement activity as such activity would affect the status of the West Bank before the outcome of the permanent status negotiations as well as any measures taken to incorporate them within Israel itself. Effectively, Israel is prohibited by Geneva Convention IV from any settlement activity per se, while the Interim Agreement prohibits the creation of any new settlements and the expansion of existing settlements. Thus two separate treaties (Geneva Convention IV and the Interim Agreement) prohibit Israeli civilian settlement activity in the OPTs, as does Israeli municipal law where the settlements are built on private Palestinian property. n114 It could therefore be argued that any measures undertaken by Israel to protect the settlements, which are in themselves unlawful, are contrary to international law. n115
Finally, common Article 1 to both the ICCPR and the International Covenant on Economic, Social, and Cultural Rights n116 (ICESCR) provides: "All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development." n117 Evidently, this is the preeminent human right from which all other human rights flow. It is also widely regarded to be a peremptory norm of international law, as reflected in both custom and treaty law, and is therefore presumably binding under Israeli law. n118 Therefore, even if general human rights law is applicable to the settlers, the Palestinian people's right of self-determination takes precedence, especially as the Israeli settlements established after 1967 directly  [*1448]  conflict with their right of self-determination. The Palestinian people cannot pursue this internationally recognized right when the settlers, the soldiers, and the Israeli government are interfering with their economic, social, and cultural development. n119
C. The Settlements as De Facto Annexation
 
 Despite claims to the contrary, n120 Israel's construction of the wall in the West Bank (in and around East Jerusalem) and its enclosure of the large settlement blocs located there are acts that in their very essence amount to de facto annexation. Indeed, Judge Barak's repetition in his judgment in Mara'abe of the assertion he had made in Beit Sourik, that "the military commander is not authorized to order the construction of a separation fence if the reason behind the fence is a political goal of "annexing' territories of the area to the State of Israel and to determine Israel's political border," is undoubtedly correct. n121 However, after making this statement, Judge Barak went on to conclude that the wall's route was not politically motivated, and that it is therefore not tantamount to de facto annexation. n122 This conclusion is, however, a very odd one to reach, especially since state representatives from the government of Israel had previously admitted, in a public session concerning the wall in another case, that "political considerations" did dictate to a certain extent the wall's route. n123 Surely, therefore, the only logical conclusion is that those sections of the wall that incorporate the large Israeli settlement blocs into Israel are acts tantamount to de facto annexation, according to Judge Barak's statement in Beit Sourik.
It may be true that Israel has not in fact annexed the territories de jure because it did not purport to annex East Jerusalem through  [*1449]  the act of its legislature until 1980. n124 But for all intents and purposes, Israel effectively annexed that city soon after its capture in 1967, an action that was condemned by the U.N. Security Council on several occasions. n125 This condemnation was even acknowledged by the HCJ in a number of decisions from the late 1960s and early 1970s. n126 Israel may, in fact, refrain from any de jure act of annexation precisely to avoid condemnation from the U.N. Security Council. But is it not annexation in all but name for Israel to incorporate the settlement blocs by widening the municipal boundaries n127 of Jerusalem, to expand already existing settlements so that they protrude further into occupied territory (such as the proposed E-1 settlement abutting Ma'aleh Adumim, see map 3 in Appendix), and to administer these territories as a part of the state of Israel? This logic must have swayed the ICJ, which found that it could not "remain indifferent to certain fears expressed to it that the route of the wall will prejudge the future frontier between Israel and Palestine, and the fear that Israel may integrate the settlements and their means of access." n128 It then held:
 [*1450] 
 
The Court considers that the construction of the wall and its associated regime create a "fait accompli" on the ground that could well become permanent, in which case, and notwithstanding the formal characterization of the wall by Israel, it would be tantamount to de facto annexation. n129
 
 Indeed, the prognosis of the ICJ, as well as that of the U.N. Special Rapporteur (who - in his periodic reports to the Human Rights Commission - had defined as de facto annexation Israel's actions in constructing the wall around East Jerusalem), proved to be correct. n130 In February 2006, B'Tselem - the Israeli Information Center for Human Rights in the Occupied Territories - reported that Israel had effectively annexed the Jordan Valley by barring almost all Palestinians from entering the region. n131 The Jordan Valley accounts for a third of the West Bank. n132 The result of this annexation is that Palestinians in the West Bank are hemmed in on all sides: by the wall in the north, west, and south, and by the "security corridor" in the Jordan Valley to the east (see map 2 in Appendix). n133
Ehud Olmert, Israel's acting Prime Minister, told the Knesset (Israel's Parliament) on February 12, 2006, that "the first objective of the next Knesset will be to fix the permanent borders of Israel." n134 Prior to this statement, Condoleezza Rice, the U.S. Secretary of State, had been quoted by Agence France-Presse as saying, "Under no circumstances should anyone try and do that [set borders] in a preemptive or predetermined way, because these are issues for negotiation at final status." n135 And even before Secretary Rice's statement, Tzipi Livni, who was then Israel's Minister of Justice, was quoted by an Israeli newspaper as saying that the wall would serve  [*1451]  as "the future border of the State of Israel" and that the HCJ in its rulings "is drawing the country's borders." n136
Even if Israel does at some future date incorporate the West Bank settlements into Israel by passing a law in the Knesset, the ICJ in its Advisory Opinion made it clear that all territory to the east of the 1949 Israel-Jordan armistice line is occupied territory in which Israel only has the status of an occupying power. n137 This, of course, includes East Jerusalem and the settlements surrounding it. The laws of occupation therefore remain applicable to that territory, regardless of what Israel's municipal laws may say.
IV. The Wall and Self-Determination
 
 The cumulative impact of the wall (its route, scale, and composition), its associated regime (checkpoints, military laws, and closed military zones), the "security corridor" in the Jordan Valley (a no-go area for Palestinians), and the discriminatory road system n138 linking Israeli civilian settlements in the West Bank to each other and to nearby military bases, substantially reduces the territorial sphere in which the Palestinian people seek to exercise their right of self-determination. n139 In its discussion of the wall's route and the regime associated with the wall in both the Beit Sourik and Mara'abe cases, the HCJ hardly mentioned these so-called "facts on the ground" or the recognition that the Palestinian people have a right of self-determination as a matter of international law. n140 It was also  [*1452]  inadequately addressed by the ICJ in its Advisory Opinion. n141 For instance, the ICJ's historical resume in paragraphs 70 through 78, which touches upon the origins of the question of self-determination, was not faultless - as Judge Kooijmans noted. n142 Therefore, a much more rigorous assessment of how the construction of the wall adversely affects the right of self-determination would have been appropriate, especially as the ICJ accepted that the wall "severely impedes the exercise by the Palestinian people of [their] right of self-determination." n143 The question of self-determination lies at the heart of the Israel-Palestine conflict and is linked to the controversy concerning Israel's right of self-defense from attacks emanating from occupied territory, which will be addressed in Part V.
It is submitted that the manner in which the ICJ dealt with the question of self-determination was rather formulaic. The Court first  [*1453]  mentions self-determination in paragraph 88 of its Advisory Opinion, noting that self-determination is "enshrined in the U.N. Charter and reaffirmed by the General Assembly in Resolution 2625 (XXV)." n144 It then cites Article 1 common to the ICCPR and the ICESCR, as well as its jurisprudence in Namibia and East Timor. n145 In paragraph 118, the ICJ observed that "as regards the principle of the right of peoples to self-determination ... the existence of a "Palestinian people' is no longer in issue." n146 Actually, the existence of "a Palestinian people" has never really been an issue, for Palestinians had been recognized as "a people" during the time of the League of Nations. n147 Already in 1922, the British government had recognized "the people of Palestine," who were specifically mentioned no fewer than six times in an exchange of correspondence between the Palestine Arab Delegation and J.E. Shuckburgh, who was instructed to write on behalf of Winston Churchill, then Secretary of State for the Colonies. n148 Moreover, Britain was prepared to create an Arab agency to occupy a position exactly analogous to that accorded to the Jewish agency under Article 4 of the Mandate. That is, it was to be recognized as a public body for the purpose of advising and cooperating with the administration in such economic, social, and other matters as may affect the interests of the non-Jewish population, and, subject to the control of the administration, of assisting and taking part in the development of the country. Upon the establishment of the Arab Agency, Britain, as the Mandatory Power, intended to approach the League of Nations to seek its approval and place these changes upon "a formal footing." n149 However, this offer was unanimously declined by the Arab leaders of the day on the ground that "it would not satisfy the aspirations of the Arab people." n150 Evidently, the leaders of Palestine's Arab  [*1454]  community therefore had legal and political rights that were recognized and acknowledged by Great Britain. n151 It would therefore have been prudent for the ICJ to have, at the very least, noted that the right of the Palestinian people to self-determination had its genesis in the Covenant of the League of Nations and in the period in which Palestine was placed under the tutelage of Britain during the Mandate. n152 "Although decolonization was not explicitly referred to, the overall concept behind Article 22 of the Covenant may be regarded as the first manifestation of the ultimate goal to abrogate ... colonial systems, [a goal] that was still being pursued by many European states" at the time. n153 After all, the Mandate system - like the U.N. Charter system - did not explicitly promote continued or new colonial power. n154 And it was the idea underlying the concept of the Mandate and its "sacred trust" that would  [*1455]  eventually work its way into the Trusteeship System of the United Nations. n155
The ICJ then went on to note that the 1995 Israel-Palestinian Interim Agreement refers a number of times to the Palestinian people and their "legitimate rights" (citing the preamble; paragraphs 4, 7, and 8; Article II, paragraph 2; Article III, paragraphs 1 and 2; and Article XXXII, paragraph 2). n156 It therefore considered that these legitimate rights "include the right of self-determination." n157 However, it should be noted that although the Palestinian people's right of self-determination is not dependent upon its recognition by Israel, the occupying power, Israel implicitly recognized this by being party to the Interim Agreement. Moreover, the British Mandate provided both Jews and Arabs with the right of self-determination in Palestine, which was given recognition by the 1947 U.N. partition plan n158 and the effort to establish a U.N. Trusteeship. n159 Their right of self-determination was also confirmed by state practice in the period preceding the adoption of the U.N. Charter as provided for by Article 22 of the Covenant of the League of Nations. In this regard it is telling that all "A-class" Mandates would become independent states, the exception being Palestine. n160 It would therefore be nonsensical for Israel to deny de jure recognition of the right of the Palestinian people to self-determination when the basis for its own right has its origins with that of the very people with whom it is  [*1456]  destined to share that land. Thus, when the ICJ affirmed the right of self-determination as an obligation erga omnes, this would apply to both Jews and Arabs. However, in this particular instance, it is Israel who is depriving the Palestinians of the exercise of this right, by building a wall through territory in which they aspire to create their state. As the ICJ observed:

 
 The obligations violated by Israel include certain obligations erga omnes. As the Court indicated in the Barcelona Traction case, such obligations are by their very nature "the concern of all States" and, "in view of the importance of the rights involved, all States can be held to have a legal interest in their protection." (Barcelona Traction, Light and Power Company, Limited, Second Phase, Judgment, I.C.J. Reports 1970, p. 32, para. 33.) The obligations erga omnes violated by Israel are the obligation to respect the right of the Palestinian people to self-determination...
In the East Timor case, [the Court] described as "irreproachable" the assertion that "the right of peoples to self-determination, as it evolved from the Charter and from United Nations practice, has an erga omnes character" (I.C.J. Reports 1995, p. 102, para. 29). The Court would also recall that under the terms of General Assembly resolution 2625 (XXV)... .
"Every State has the duty to promote, through joint and separate action, realization of the principle of equal rights and self-determination of peoples, in accordance with the provisions of the Charter, and to render assistance to the United Nations in carrying out the responsibilities entrusted to it by the Charter regarding the implementation of the principle... .' n161
 
 The HCJ only mentioned the right of self-determination in passing in the Mara'abe case. n162 It merely noted that Judges Higgins and Kooijmans criticized in their separate opinions certain aspects of the ICJ's finding that the wall impinges upon the Palestinian people's right of self-determination. n163 In fact, only six ICJ judges (in five separate opinions and one declaration) referred to the question of the impact of the wall on Palestinian self-determination. n164 Judge Koroma cited the U.N. partition resolution and noted that the construction of the wall would prevent the Palestinian people from creating a state. n165 Judge Al-Khasawneh was of the opinion that it was Israel's prolonged military occupation and its policy of creating fait accomplis on the ground (which presumably also includes the construction of the wall) that prevented the Palestinian people from  [*1457]  exercising their right of self-determination. n166 Judge Elaraby simply repeated some of the relevant passages from the ICJ's Advisory Opinion on self-determination. n167 Judge Kooijmans thought that it would have been better if the Court had left the issue of self-determination to the political process. n168 However, he admitted that "the mere existence of a structure that separates the Palestinians from each other makes the realization of their right to self-determination far more difficult." n169 In his Declaration, Judge Buergenthal also agreed with the court's findings that the wall severely impedes the Palestinian people's exercise of their right of self-determination and that Israel was breaching this right. n170 However, he did not necessarily believe that the issue was relevant "to the case before us" and thought that Israel's right of self-defense could have precluded any wrongfulness in this regard (which is discussed more in Part V). n171 Judge Higgins considered the ICJ's finding that the construction of the wall "severely impedes the exercise by the Palestinian people of its right of self-determination, and is therefore a breach of Israel's obligation to respect that right" a non sequitur. She then elaborated upon this point:

 
The real impediment is the apparent inability and/or unwillingness of both Israel and Palestine to move in parallel to secure the necessary conditions - that is, at one and the same time, for Israel to withdraw from Arab occupied territory and for Palestine to provide the conditions to allow Israel to feel secure in so doing. The simple point is underscored by the fact that if the wall had never been built, the Palestinians would still not yet have exercised their right of self-determination. It seems to me both unrealistic and unbalanced for the Court to find that the wall (rather than "the larger problem," which is beyond the question put to the Court for an opinion) is a serious obstacle to self-determination. n172
 
 This passage is illuminating. Judge Higgins is correct to note that the actual exercise of the right of self-determination is usually accomplished through a political process, although it has been accomplished through the use of force, such as in Bosnia, Croatia, Bangladesh, Slovenia, southern Sudan, and elsewhere. n173 The  [*1458]  Zionists also implicitly invoked this right when they created Israel in 1948. n174 One may therefore question whether it is necessary for the Palestinian people - subject to almost four decades of military occupation - to provide the conditions that allow the occupying power to feel secure in withdrawing from Occupied Arab Territory. Whenever attempts have been made to establish a U.N. observer force to maintain law and order between Israelis and Palestinians, which could provide Israel with the conditions necessary to enable it to feel secure in withdrawing from the territories, those attempts have been vetoed at the U.N. Security Council. n175 The reality is that many in Israel oppose a withdrawal because they consider that territory as belonging to Israel (for ideological and other reasons) regardless of its status under international law, and some Israeli lawyers have even advanced technical legal arguments to justify Israel's retention of those territories. n176 This is also the situation with respect to the Syrian Golan Heights, where there has been "peace and quiet" for the last four decades. Yet despite this, Israel  [*1459]  has still to withdraw from that territory. n177 Instead, Israel has annexed the territory and established several settlements there. n178 All attempts by the Syrian government to make peace with Israel based upon a full withdrawal from all occupied Arab territory, an approach that was endorsed by the Arab League twice in Beirut in 2002 and in Algiers in 2005 and has been reiterated several times since, have fallen on deaf ears. n179 Moreover, Israel unilaterally withdrew from the Gaza Strip in a matter of days during September 2005, even though the conditions in the strip were, from an Israeli security perspective, probably worse than they had been at any time in its history. n180 Israel's unilateral withdrawal had little to do with whether the Palestinians had provided the necessary conditions for Israel to feel secure in doing this. Rather, it had everything to do with power, territory and demography. n181 As Judge Elaraby opined:

 
Notwithstanding the general prohibition against annexing occupied territories ... on 14 April 2004, the Prime Minister of Israel addressed a letter to the President of the United States. Attached to the letter is a Disengagement Plan which one has to interpret as authoritatively reflecting Israel's intention to annex Palestinian territories. The Disengagement Plan provides that  [*1460]  "it is clear that in the West Bank, there are areas which will be part of the State of Israel, including cities, towns and villages, security areas and installations, and other places of special interest to Israel.'
The clear undertakings to withdraw and to respect the integrity and status of the West Bank and Gaza legally debar Israel from infringing upon or altering the international legal status of the Palestinian territory. n182
 
 The Oslo Accords viewed the West Bank and Gaza as one territorial unit which is to be preserved for the final-status negotiations. n183 Judge Elaraby was of the view that it would have been appropriate "to refer to the implications of the letter of the Prime Minister of Israel and its attachments [regarding the Gaza Disengagement Plan] and to underline that what it purports to declare is a breach of Israel's obligations and contrary to international law." n184 When Israel invaded and occupied the Gaza Strip in the 1956 Suez War, it refused to withdraw from that territory and was called upon to do so by the General Assembly. n185 Israel insisted on firm guarantees from the international community before it would agree to a withdrawal. In response, U.S. President Dwight Eisenhower said:

 
 This raises a basic question of principle. Should a nation which attacks and occupies foreign territory in the face of United Nations disapproval be allowed to impose conditions on its own withdrawal?
If we agree that armed attack can properly achieve the purposes of the assailant, then I fear we will have turned back the clock of international order. We will, in effect, have countenanced the use of force as a means of settling international differences and through this gaining national advantages. n186
 
 Judge Higgins is correct to note that if the wall had never been built, the Palestinians would still not have exercised their right of self-determination. But this is precisely because Israel refuses to withdraw (or make a commitment to withdraw) from the territories it  [*1461]  occupied in June 1967. n187 Israel's refusal stands even though the Arab world has made it clear that it would be prepared to terminate its state of belligerency with Israel and to recognize Israel's sovereignty, territorial integrity, and political independence - as Egypt did in 1979 and Jordan did in 1994 - if Israel were to withdraw. n188 Moreover, according to U.N. Security Council Resolution 242, Israel is obliged to negotiate a withdrawal from the territories it captured in the June 1967 War. n189 The onus to secure the necessary conditions for negotiations is upon Israel, not upon the Palestinian people (who are not even mentioned in that resolution). n190  [*1462]  This principle was subsequently reaffirmed in Resolution 338, which was passed after Israel managed to keep hold of those territories in the October 1973 War. n191 Israel is thus obliged to negotiate an end to its occupation of Arab territories, including Palestine, meaning that it cannot postpone negotiations indefinitely by refusing to negotiate, creating obstacles on the ground that would hinder a full withdrawal, or by claiming that it has nobody with whom to negotiate. n192 The  [*1463]  point is that even as Israel prepares for a partial withdrawal, it is preemptively building a wall which it knows will hinder the exercise of that right. Even if Israel withdraws from parts of the West Bank - and it is still unclear whether it will actually do so - the Palestinian people would still not be able to exercise their right of self-determination (which, in this case, would be to create a sovereign, viable, and independent state in East Jerusalem, the West Bank, and the Gaza Strip) because what will remain will be less than a state (see the maps in the Appendix). Although what remains of the West Bank and the Gaza Strip may amount to a self-determination unit, it is highly unlikely that it will amount to a state that would be truly independent of Israel, viable, or contiguous. n193 As Prime Minister Yitzhak Rabin told the Knesset upon ratification of the Israeli-Palestinian Interim Agreement on October 5, 1995:

 
 We view the permanent solution in the framework of State of Israel [sic] which will include most of the area of the Land of Israel as it was under the rule of the British Mandate and alongside it a Palestinian entity which will be a home to most of the Palestinian residents living in the Gaza Strip and the West Bank.
We would like this to be an entity which is less than a State and which will independently run the lives of the Palestinians under its authority. The borders of the State of Israel, during the permanent solution, will be beyond the lines which existed before the Six Day War. We will not return to the 4 June 1967 lines. n194
 
  [*1464]  Likewise, Prime Minister Ehud Barak was quoted as saying something along the same lines on May 18, 1999, the night of his election victory:

 
We will move quickly toward separation from the Palestinians within four security red lines: a united Jerusalem under our sovereignty as the capital of Israel for eternity, period; under no conditions will we return to the 1967 borders; no foreign army west of the Jordan River; and most of the settlers in Judaea and Samaria will be in settlement blocs under our sovereignty. As I undertook, any permanent arrangement will be put to a national referendum. In the long run, you, the people of Israel, will decide. n195
 
 With regard to Israel's Gaza Disengagement Plan, which, as Judge Elaraby points out, must be seen in the context of the wall and settler expansionism in the West Bank, the question of control over the territory is measured by the extent to which the occupying power is limiting the right of self-determination of the occupied population. n196 In other words, it is the wall and its associated regime that is hindering the exercise, by the Palestinian people, of their right of self-determination. Indeed, the combined effect of the wall, the checkpoints, the settlements and the settlement roads, the permit system, and the economic stranglehold Israel has over the territories has a direct impact upon the right of the Palestinian people to pursue their economic, social, and cultural development. This is because the Palestinian Authority (PA) is unable to function as an independent political entity when it is completely dependent on the international community and Israel to accomplish the basic tasks associated with statehood, and when almost every aspect of the daily lives of the Palestinian people from whom the PA derives its legitimacy is affected by the occupation. The Palestinians cannot be free and independent or pursue their right of self-determination culturally, economically, and socially when they are ruled by another people.  [*1465]  Had Israel simply withdrawn from the occupied territories to the 1949 armistice lines without constructing the wall along its current route and relocated the settlers as it has done in Gaza, there would have been no obstacle to the exercise of that right.
It is important to note that the "Performance-Based Roadmap to a Permanent Two-State Solution to the Israel-Palestine Conflict," which was mentioned by the ICJ in the final paragraph of its Advisory Opinion, does speak of an "independent, democratic, and viable" Palestinian state. n197 And yet when Israel accepted the Roadmap, it submitted fourteen separate reservations that rendered the Roadmap practically devoid of its object and purpose. n198 Of the fourteen reservations Israel submitted when it accepted the Road Map, the fifth reservation is of particular relevance:

 
The character of the provisional Palestinian State will be determined through negotiations between the Palestinian Authority and Israel. The provisional state will have provisional borders and certain aspects of sovereignty, be fully demilitarized with no military forces, but only with police and internal security forces of limited scope and armaments, be without the authority to undertake defense alliances or military cooperation, and Israeli control over the entry and exit of all persons and cargo, as well as of its air space and electromagnetic spectrum. n199
 
 Under these conditions, it is difficult to see how a "provisional Palestinian state" can really be a state at all when it will have no sovereignty, security, or control over its borders, airspace, or electromagnetic spectrum. Surely the real impediment to peace and stability in the Middle East is Israel's apparent unwillingness to move in parallel with those countries in the Arab world that have repeatedly stated they are prepared to recognize it in exchange for a full Israeli withdrawal from Arab occupied territory.
Judge Kooijmans agreed with his colleagues in his separate opinion "that the wall and its associated regime impeded the exercise by the Palestinian people of its right of self-determination" because it "establishes a physical separation of the people entitled to enjoy this right." n200 But the wall and its associated regime not only separate Israelis from Palestinians, but also Palestinians from each  [*1466]  other. n201 The wall segregates their land and the natural resources below that land and repartitions the territory into cantons for the benefit of the settlers. n202 The Palestinian people cannot freely pursue their economic, social, and cultural development if they are dependent on Israel for tax rebates, trade, water, security, and the movement of people, among other things. n203 As Catriona Drew observed in relation to the Israeli settlements (writing before Israel began constructing a wall around those settlements):

 
Once the right of self-determination has been conceptually stripped of its core entitlements to territory and resources, it becomes possible - for states, institutions and commentators alike [and it should also be added judges] - to assert both the inalienable, jus cogens character of the Palestinian right to self-determination, and declare the future of Israeli settlements as a matter for political negotiation; to affirm the primacy of the right of self-determination, including the option of a state, and envisage a future for Israeli settlements on the West Bank. n204
 
 If self-determination is viewed not just as a one-off right of a people to participate in a political process, but is viewed as a substantive right - to territory, resources, and demography - it becomes immediately apparent why a wall that prevents, among other things, farmers from accessing their land, doctors from visiting their patients, children from going to school, and the faithful from reaching their places of worship (as well as a future Palestinian government from having access to its own natural resources and control over its economy, borders, sea, and airspace) is problematic. n205 Judge  [*1467]  Kooijmans seemed to suggest that it is the "terror" attacks that are impeding the Palestinian people's right of self-determination rather than the wall and the regime associated with it. n206 In other words, if the Palestinian Authority stops the "terror," then Palestinians will be able to exercise their right of self-determination (presumably because Israel will agree to withdraw its armed forces from the occupied territories). However, there is simply no evidence to support this proposition. As Alexander Orakhelashvili aptly highlights:

 
Judge Kooijmans failed to distinguish between acts that harm the cause of self-determination and the specific and purposive action by the state, in this case the occupying power, that impedes the exercise of the right of self-determination. With regard to the latter category, it can be safely affirmed that every kind of impediment towards the exercise of self-determination amounts to the breach of this principle. n207
 
 Ultimately, the ICJ should have dealt with the question of Palestinian self-determination in a more forthright fashion, especially as it found that the wall directly interferes with the exercise of that right. n208 It is, perhaps, understandable that the HCJ would not want to deal with this issue in any great detail. However, self-determination can provide a useful tool through which a common narrative can be forged, as both peoples - Israelis and Palestinians - are destined to share that land together in one way or another.
V. The Wall and Self-Defense
 
 Of all the issues that arose in the ICJ's Wall Advisory Opinion, none attracted more attention and criticism than the tersely worded three-paragraph statement on the question concerning Israel's right of self-defense under Article 51 of the U.N. Charter. Judges Buergenthal, Higgins, and Kooijmans all expressed serious reservations regarding the way in which their colleagues had dealt with the matter. n209 Nevertheless, it should be said that, with the exception of Judge Buergenthal, the judges ultimately agreed with  [*1468]  the rest of their colleagues in finding that Israel could not rely on Article 51 to construct the wall in the West Bank. n210 If any further criticism is warranted, it is in the way the ICJ refrained from elaborating upon why it considered Article 51 irrelevant to the matter at hand. n211 In the following pages, the question of self-defense and the construction of the wall will be examined in more depth, and an attempt will be made to explain why the ICJ was ultimately correct in concluding that Article 51 was, in fact, irrelevant.
It will be recalled that Israel did not argue the case on the merits, and therefore the ICJ had to deduce Israel's justifications from its statement before the U.N. Security Council and from the dossier prepared for the Court by the U.N. n212 Thus far, the debate has concerned four issues: (1) whether Article 51 has no relevance to the present situation because it only applies to armed attacks emanating from states, (2) whether the ICJ was correct to conclude that Israel does not have a right of self-defense from attacks originating from occupied territory according to Article 51 of the U.N. Charter, (3) whether Palestinian attacks can be characterized as international in terms of the U.N. resolutions cited, and (4) whether the law of state responsibility precludes any wrongfulness on the part of Israel in building a wall in a territory over which it has no sovereignty.
Of course, Israel, like all states, has a right to defend itself in accordance with international law by referring to Article 51 of the U.N. Charter. No one has ever questioned this right - neither the judges at the ICJ nor counsel for the Palestinians. n213 However, there are good grounds for questioning the extent and the scope of that right and its applicability to the century-long conflict between Israel and those Palestinians inhabiting East Jerusalem, the West Bank, and the Gaza Strip. In a situation of prolonged belligerent occupation, the answer to Israel's security concerns vis-a-vis those people (as opposed to a conflict with another state) lies in the law of belligerent occupation and not in the law of self-defense. n214
 [*1469]  One should also bear in mind that Israel frequently resorts to justifying its actions as defensive, even when they are, by all objective accounts, punitive. n215 It was therefore, perhaps, hardly surprising that it chose to justify constructing the wall in occupied territory by claiming that the construction was consistent with Article 51 of the U.N. Charter, its inherent right of self-defense, and Security Council Resolutions 1368 (2001) and 1373 (2001). n216 Israel did so without providing any explanation as to why those provisions were relevant to a situation in which it exercised effective control over the territory from which the terrorist attacks it complained of came. n217
Article 51 of the U.N. Charter provides in part:

 
Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. n218
 
 Article 2 (4) of the U.N. Charter provides:

 
All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with the Purposes of the United Nations. n219
 
 Article 4 (1) provides:

 
Membership in the United Nations is open to all ... peace-loving States which accept the obligations contained in the present Charter and, in the judgment of the Organization, are able and willing to carry out these obligations. n220
 
 In order to make a legitimate claim of self-defense according to a strictly textual analysis of Article 51, three conditions must be satisfied: (1) the state must be actually acting in self-defense, meaning that its territorial integrity or political independence is under threat; (2) it must have been the subject of an armed attack (i.e. "if an armed attack occurs"); n221 and (3) an armed attack n222 must  [*1470]  occur against a member of the U.N. (in other words, it must be an attack on a state). Resorting to Article 51 to defend Israeli settlements can therefore be dismissed. Under international law, Israel has no sovereignty over East Jerusalem and the West Bank settlements, and they are thus not considered Israeli "territory" by the international community. n223 Even assuming that the terrorist attacks against the settlements meet the threshold of an "armed attack" for the purposes of Article 51, as opposed to a frontier incident, n224 they cannot be considered armed attacks against a member of the U.N. n225 The Israeli civilian settlements, which are in any event illegal, cannot be assimilated to a foreign embassy, for example, or a state's armed forces. n226 In any event, the Israeli  [*1471]  settlements in the OPT are populated by civilians as opposed to military personnel; it is therefore difficult to see how they could be considered a representation of statehood or a component of the Israeli armed forces. n227 To do so would conflict with Article 2(4) of the Charter and Article 49(6) of Geneva Convention IV. Israel, therefore, cannot justify defending its settlements on the basis of Article 51, which may explain why Judge Barak relied on Article 43 of the Hague Regulations. n228 Consequently, building a wall to defend the settlements must a fortiori be illegal.
Moreover, even if Israel had invoked a right of self-defense or a right of "humanitarian intervention" to protect its nationals in the West Bank settlements, Israel would have been required to repatriate them into Israel (i.e., behind the 1949 ceasefire lines in territory internationally recognized as belonging to Israel). n229 It could not  [*1472]  claim a right to protect its nationals by sending its military to remain in the occupied territory indefinitely or by building a semi-permanent structure around the settlements. Addressing Israel's security justifications, the ICJ abruptly concluded:

 
 Article 51 of the Charter thus recognises the inherent right of self-defence in the case of armed attack by one State against another State. However, Israel does not claim that the attacks against it are imputable to a foreign State... .
The Court also notes that Israel exercises control in the Occupied Palestinian Territory and that, as Israel itself states, the threat which it regards as justifying the construction of the wall originates within, and not outside, that territory. The situation is thus different from that contemplated by Security Council resolutions 1368 (2001) and 1373 (2001), and therefore Israel could not in any event invoke those resolutions in support of its claim to be exercising a right of self-defense...
Consequently, the Court concludes that Article 51 of the Charter has no relevance in this case. n230
 
 Although this paragraph has been subject to criticism, it will be recalled that Israel did not enter a plea on the merits of the case in its written statement. n231 Nor did Israel participate in the oral pleadings before the Court. n232 Moreover, none of the states that submitted written statements or made oral pleadings before the Court "supported Israel's claim that the construction of the wall was justified as a measure of self-defense under Article 51 of the U.N. Charter." n233 In fact, many argued that it was inapplicable. Perhaps the reason why the ICJ's interpretation of Article 51 was so brief was because self-defense was not pleaded before it as an exculpatory justification for building the wall, although this would not have prevented the Court from engaging with this issue in more depth.
A. Self-Defense, Self-Determination, and State Attacks
 
 In the Mara'abe case, the HCJ expressed its bewilderment that Article 51 of the U.N. Charter only applies when one state militarily attacks another state. n234 As Judge Higgins duly noted, "There is ...  [*1473]  nothing in the text of Article 51 that thus stipulates that self-defence is available only when an armed attack is made by a State." n235 Rather, this qualification is a result of the ICJ so determining in Nicaragua, which based this finding of law upon the consensus interpretation placed upon the Definition of Aggression annexed to General Assembly resolution 3314. Article 3 of the Definition stipulates that an act of aggression must originate from another state, which stipulation the ICJ assimilated to an armed attack for the purposes of its discussion of Article 3(g). n236 That an armed attack must originate from a State is also, according to one study, a reflection of the majority interpretation advanced by international lawyers. n237 As the ICJ held in its Nicaragua ruling:

 
The Court sees no reason to deny that, in customary law, the prohibition of armed attacks may apply to the sending by a State of armed bands to the territory of another State, if such an operation, because of its scale and effects, would have been classified as an armed attack rather than as a mere frontier incident had it been carried out by regular armed forces. n238
 
 The ICJ's opinion on this point of law has been subject to intense criticism because, some argue, the practice of states since the late 1990s allows them to invoke the right of self-defense under Article 51 in the event of an attack by a non-state actor. n239 There may also be difficulties in ascertaining how much force is necessary before an attack amounts to an armed attack as opposed to "a mere frontier incident." n240 Taking its cue from a number of critical commentaries in the American Journal of International Law, the HCJ in Mara'abe  [*1474]  found the ICJ's reasoning regarding Article 51 of the U.N. Charter "hard to come to terms with," and doubted whether it "fits the needs of democracy in the struggle against terrorism." n241 Without entering into a debate over definitions of democracy and terrorism, since the definitions of both are rather controversial in the Middle East, n242 it is fair to say that the reasoning of the ICJ on the scope of Article 51 leaves something to be desired. n243 But it is arguable that the ICJ summarily dismissed Israel's plea, because when Article 51 is looked at in its entirety (meaning when one considers it in the context of the U.N. Charter as a whole), it is evidently inapplicable to the facts at hand; the U.N. Charter only applies to its members, with membership of the organization restricted to "peace-loving States." n244 Furthermore, Article 51 is an exception to the prohibition of aggression contained in Article 2(4), which only applies to states, and which, when coupled with Article 2(3), requires them to settle their disputes peacefully with one another. n245 This also tallies with the principles of sovereign equality mentioned in Article 2(1) and the doctrine of non-intervention. n246 The law on the threat or use of force  [*1475]  in the Charter is state-orientated. Whether the law has changed in the aftermath of the September 11 attacks on the United States so that it can apply to armed attacks carried out by non-state actors is still open to debate n247 and will depend somewhat on the nature of the non-state actor (as not all non-state actors are considered terrorist organizations). n248 Moreover, the practices of states such as Israel and the United States (and even the United Kingdom) in the "global war on terror" are not universally accepted as representing the current state of international law on the use of force and self-defense. n249 In order to determine whether the law has indeed changed, one would have to consider the Charter provisions as interpreted through both state practice and opinio juris. n250 Although there has been a definite trend since September 11, with most members of the Security Council (as well as NATO) invoking the right of self-defense against non-state actors, n251 this is not necessarily universally accepted as reflecting the  [*1476]  law in parts of Africa and the Islamic world (or amongst the non-aligned movement). n252 For instance, while there may be agreement that attacks by terrorist organizations fall within the scope of Article 51, depending on the severity of the attack, there may be disagreement as to whether a state can use force in "self-defense" against a people struggling to exercise their right of self-determination (such as in Kashmir, Western Sahara, and elsewhere). n253 From the statements made in various international forums, n254 it is evident that many states do not view Israeli attacks against Palestinians in the OPTs as legitimate acts of "self-defense," and they do not view Palestinian attacks against Israel as "terrorism," although many such actions could be described as such. n255 For example, the Charter of the Organization of the Islamic Conference provides that its objectives include, among other things, "to co-ordinate efforts for the safeguard of the Holy Places and support of the struggle of the people of Palestine, to help them regain their rights and liberate their land," as well as "to strengthen the struggle of all Moslem peoples with a view to safeguarding their dignity, independence and national rights." n256 One should therefore be careful in assessing state practice, especially because some sixty states in the world today (which is almost a third of the entire  [*1477]  membership of the General Assembly) have majority Muslim populations. n257 As Christine Gray writes:

 
The natural focus of writers on controversial cases where states invoke self-defence in protection of nationals, anticipatory or pre-emptive self-defence, and response to terrorism inevitably gives an unbalanced picture or distorts our perception of state practice; it helps to give the impression that the far-reaching claims of states like the USA and Israel are normal rather than exceptional. n258
 
 Critics n259 of the paragraph on the inapplicability of self-defense in the ICJ's Wall Advisory Opinion have also cited the Caroline precedent n260 as a case in which a state used force against a non-state actor. However, the Caroline precedent should be used with the utmost caution, for it emanates from an era when there was no prohibition on the use of force by states. n261 If it is at all relevant today, it is regarding the question of necessity and not self-defense. Moreover, the Caroline case can hardly be compared to the present conflict between Israel and the Palestinians. The U.S. was not an occupied territory but a sovereign state when the Caroline incident occurred. n262 Moreover, at the time, both Upper and Lower Canada were British colonies (hence the protest by Great Britain over the  [*1478]  arrest of Alexander McLeod, as it claimed that the destruction of the Caroline was the public act of persons on Her Majesty's service and that, as a consequence, individuals acting under such authority were not personally responsible for executing the orders of their government). n263 The same certainly could not be said about Israel's relationship with the Palestinians, which could hardly be described as peaceful (or as a relationship between equals). n264 Of course, this also took place before the U.N. Charter was drafted and before self-determination was established as a legal right and an obligation erga omnes. n265 Citing the Caroline as a precedent for acting in self-defense - as opposed to its continuing relevancy to the question of necessity - also ignores the development of customary international law prior to the adoption of the U.N. Charter and afterwards. n266 Moreover, the Caroline criterion can be abused all too easily if it is not used with caution. n267 Although it has been suggested that Article 51 of the U.N. Charter can apply to non-state actors because the threat in the Caroline came from a non-state entity, n268 this surely would not make any difference today because, at the time, the legal status of the entity that carried out that attack was irrelevant. Rather, the dispute between Great Britain and the United States during the Caroline debacle arose on an interpretation of the law: the circumstances and conditions under which the concept of what they understood at the time to be "self-defense" could serve as a proper justification for the use of force by one nation against another. n269 In  [*1479]  1840, the question as to whether a state could only act in self-defense against another state was not an issue; it only became relevant after the adoption of the U.N. Charter in San Francisco in 1945, which only applies to its constituent states. n270 Furthermore, it is even doubtful whether Israel could justify building the wall as a legitimate act of self-defense along its present trajectory according to the Caroline criteria because the Israeli government would have to show a "necessity of self-defense, instant, overwhelming, leaving no choice of means, and no moment of deliberation." n271 In other words, Israel would have to prove that it was absolutely necessary to build the wall in occupied territory as opposed to building it within its own territory or along the 1949-ceasefire lines. To date, Israel has provided no valid justification for building the wall where it is. n272
Admittedly, this may be a conservative analysis of Article 51 and the customary international law rules on the recourse to armed force. It is also true that the world is a very different place today than it was when the Charter was drafted in 1945. n273 Yet one must not forget that the struggles in the Middle East are not new. Any difficulties that have arisen with the Charter's interpretation in light of the Israeli-Palestinian conflict are not the fault of the draftsmen. In this particular instance, it is the result of Israel's refusal to withdraw from the territories it occupied in 1967. In so doing, it is forcibly depriving the Palestinian people of their right to exercise self-determination and stretching the limits of self-defense into uncharted waters - for belligerent occupation is supposed to be a relatively temporary phenomenon. n274 Forcibly depriving a people of their right  [*1480]  to exercise self-determination is considered a breach of an obligation erga omnes by the ICJ, and is in itself a violation of international law. n275 In such circumstances, resistance is inevitable. The United Nation's Definition of Aggression provides:

 
Nothing in this Definition, and in particular article 3, could in any way prejudice the right of self-determination, freedom and independence, as derived from the Charter, of peoples forcibly deprived of that right ... particularly peoples under colonial and racist regimes or other forms of alien domination: nor the right of these peoples to struggle to that end and to seek and receive support, in accordance with the principles of the Charter and in conformity with the above-mentioned Declaration. n276
 
 It is well known that all peoples subjected to colonial and racist regimes or other forms of alien domination have resisted such injustices at one time or another. n277 In his separate opinion in the Namibia case, Judge Ammoun considered that "the struggle of peoples in general has been one, if not indeed the primary, factor in the formation of the customary rule whereby the right of peoples to self-determination is recognized." n278 Although positive international law provides no explicit basis for a people struggling for freedom and independence to achieve this, no rule of international law prohibits this either (it only proscribes the conduct of those struggling for this right). In fact, such resistance need not necessarily be violent. For instance, non-violent resistance is reflected in the terminology employed by the Definition of Aggression ("struggle" as opposed to "armed struggle") and exemplified by Mahatma Gandhi's revolt against the British in India, the struggle of black South Africans against the minority white apartheid government in Pretoria, and even the Palestinian people's struggle for freedom against Israeli occupation from 1987 until 1993. n279 Of course, any quasi-military  [*1481]  actions taken by Palestinian organizations against Israel would be subject to the customary rules of IHL, and in particular Article 48 of Additional Protocol 1, which provides as a basic rule that the belligerents "shall at all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives." n280 Islamic international law also proscribes the conduct of belligerents: "Those non-combatants who are unable to participate in hostilities are classed as protected persons and cannot be attacked, killed or otherwise molested." n281 It should be added that as the Charter's provisions on self-defense only apply to its members, and as there is no Palestinian state at present with membership in that organization, it is arguable that they are not bound by its constraints - such as a prior armed attack - but only by the customary law principles of proportionality and necessity. Consequently, the Palestinians could claim that they have an "inherent" right to protect themselves from Israeli aggression. n282 Since the occupation of foreign territory, even if it resulted from an act of justifiable self-defense, could constitute by itself an act of armed aggression, n283 the Palestinians could always argue that they have a right to respond and to anticipate future Israeli attacks. In this respect, those in Israel who advocate an expansive interpretation of self-defense should be aware that such arguments could be used against them. n284 However, it is submitted that the conflict between  [*1482]  Israel and the Palestinian people within the occupied territories is not a question to be determined according to the jus ad bellum, but rather by the jus in bello, and that consequently the question of self-defense is not really relevant to this debate. n285 Widening the scope of self-defense so that it can be invoked by both Israelis and Palestinians is likely to lead to further conflict contrary to the spirit of the U.N. Charter, which is "to save succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to mankind."
But perhaps the debate on the nature of the attacker is all really "beside the point" as Judge Kooijmans noted, since Israel was not claiming that the terrorist attacks against its civilian population emanated from another state. n286 Even if it is accepted that state practice has changed since September 11 and Article 51 can apply to non-state actors, n287 Israel would still be precluded from invoking Article 51 because it exercises effective control in the OPT as the occupying power, and therefore the situation, as the ICJ noted, is different from that contemplated by Security Council resolutions 1368 (2001) and 1373 (2001), which speak of international terrorism. n288
B. Self-Defense and Occupied Territory
 
 An occupying power may not invoke self-defense under Article 51 of the U.N. Charter to respond to attacks coming from occupied territory because it has effective control there. n289 In this regard, it would be nonsensical for a state to claim such a right, as attacks that come from a territory and a population over which it exercises effective control is equivalent to an attack emanating from its own territory and population. In this respect, a state would not invoke self-defense to attack itself. Furthermore, jurisprudence from World War II provides support for the view that occupying powers cannot claim a right of self-defense to attack rebels situated in a territory under its effective control. This is because self-defense does not  [*1483]  belong to the rules regarding the conduct of hostilities (the jus in bello) but instead to the rules governing the recourse to armed force (the jus ad bellum). The only possible justification for using force against an occupied people is provided by the rules regulating the conduct of belligerent reprisals, not the law of self-defense. n290
The fact that Israel is an occupying power in the West Bank (which includes East Jerusalem) is significant precisely because Israel, as the ICJ noted, exercises effective control there. n291 Israel is consequently caught in a legal limbo: on the one hand it has no sovereignty over the territory, but on the other hand it exercises effective control as the occupying power with the concomitant responsibilities set out in the Geneva Conventions. The simple fact is that Israel cannot have it both ways. Either, it must withdraw from the territories and give the Palestinians the opportunity to create a viable and independent state, or it must accept its responsibilities as the occupying power and abide by the rules of belligerent occupation. Israel evidently desires the territory but not the people who inhabit it, which is precisely why it has never annexed the West Bank or Gaza, an act that would trigger its obligation to grant citizenship rights to the native population. n292 The whole question of the Israel-Palestine conflict, the use of force, and self-defense are inextricably tied up with the question of self-determination. Until this is resolved in a satisfactory manner in accordance with international law, these problems will remain.
It should be recalled that Israel was not created in a territorial vacuum. n293 The Palestinian Arabs have every right to be there as the  [*1484]  indigenous population of any territory. They are not "foreign" to Israel. Therefore, one cannot invoke their "foreign nationality" as an external link or basis for invoking the right of self-defense. n294 Rather, their statelessness, meaning their lack of nationality, is a direct consequence of actions taken by the Israeli legislature, which unlawfully denationalized them (that is, stripped them of their prior nationality status) in 1952. n295 The passage of time does not cure that illegality. n296 Therefore, it is arguable that Palestinian attacks against Israel come very close to domestic forms of violence, and that Article 51 is therefore inapplicable. n297 However, the situation is more complex. The Palestinians have stated that they want to establish an independent Palestinian state in the OPTs, from which Israel refuses to withdraw. n298 As with most self-determination disputes, the conflict has both international and domestic characteristics. n299 The ICJ is therefore not being inconsistent when it ruled that Article 51 is inapplicable because Palestine is not a state; n300 this is a matter of fact. The rules of belligerent occupation continue to apply because  [*1485]  when that territory was captured in 1967, it was Jordanian territory (even though its annexation was only recognized by three states), and the inhabitants of the West Bank had Jordanian nationality (though many lost it in 1988, when Jordan gave up its territorial claims). n301 The conflict has therefore evolved politically from one between Israel and Jordan to one between Israelis and Palestinians. Geneva Convention IV remains applicable, however. That Jordan claimed sovereignty over the West Bank until 1988 "only strengthens the argument in favour of the applicability of the Fourth Geneva Convention right from the moment of its occupation by Israel in June 1967." n302 In fact, Jordan was, at the time of the June 1967 war, a "High Contracting Party" within the meaning of Article 2 of Geneva Convention IV. n303 To claim that certain Palestinian organizations are somehow alien to the territory and part of a "shadowy network of foreign fighters" is a fallacy unsupported by the facts. n304 Any analogy with the United States' "global war on terror" is simply inappropriate to the question of Palestine, which has been on the U.N. agenda longer than the existence of the Jewish state. n305
As long as Israel exercises effective control over the OPTs, it remains (for the purposes of legal responsibility) equivalent to its own territory. Therefore, Israel's claim of a right of self-defense to respond to attacks that come from the OPTs (over which it exercises effective control) is equivalent to Israel claiming a right of self-defense from an attack emanating from its own territory and population. In other words, there is no right of self-defense against a civilian population under belligerent occupation; there is only the right to enforce the law in accordance with the laws of belligerent occupation. n306 The question is not one of allegiance, as an occupied people owe no allegiance to an occupying power other than to obey  [*1486]  legitimate orders issued by it. n307 However, according to Article 43 of the Hague Regulations, just because a population under belligerent occupation owes no allegiance to the occupying power does not mean that it has no responsibility for ensuring public order and life in the occupied territory. n308 Nor can the Palestinian civilian population be compelled to accept living under the yoke of Israeli occupation indefinitely. Indeed, due to the length of the Israeli occupation and the extent of the settlement enterprise, some Israeli lawyers are now openly referring to the situation in the OPTs as an "illegal occupation." n309
During World War II, Danish, Dutch, Greek, Italian, Swedish, and Yugoslavian partisans fought the Nazis by concealing their weapons, mingling with the local population, and killing and torturing members of the occupying power. n310 Indeed, many of their actions, grotesque as they were, were not too dissimilar to many of  [*1487]  the disturbances in the OPTs today. n311 Although the partisans were not generally considered lawful combatants n312 because they concealed their identities and their weapons, the actions of the German Armed Forces were not considered as lawful measures of self-defense either. n313 Self-defense is not available to an occupying power when it has already subdued its enemy and taken control of its territory; it is only available at the start of hostilities, not when they come to an end. n314 Once the occupied territory is under the effective control of the occupying power, the right of self-defense is no longer applicable. An occupying power also does not have the right to determine for itself whether its actions amount to self-defense; only an authorized tribunal or a competent body, such as the Security Council, can validly make the determination. n315 For example, at Nuremberg, the Tribunal found that the question as to whether Germany's actions could be justified as self-defense or whether the manner in which it acquired those territories was legal was ultimately irrelevant, as it could not make that determination for itself. n316 In Tokyo, the International Military Tribunal for the Far East held: "Under the most liberal interpretation of the Kellog-Briand pact, the right of self-defence does not confer upon the State resorting to war the authority to make a final determination upon the justification of its action." n317
Jurisprudence from World War II also provides support for the view that self-defense does not belong to the rules regarding the conduct of hostilities (the jus in bello) but to the rules governing the recourse to armed force (the jus ad bellum). n318 This distinction was made at Nuremberg in In re List and others, n319 when it pointed out that there is no reciprocal connection between the manner of the military occupation of territory (i.e., whether this entailed a violation  [*1488]  of the jus ad bellum) and the rights and duties of the occupant and population to each other after the relationship has in fact been established (the jus in bello). n320 In other words, a distinction is made between the jus ad bellum and the jus in bello, so that a violation of the former does not affect the applicability of the latter. n321 It is a cardinal principle of humanitarian law that jus ad bellum applies to all conflict situations irrespective of the justifications advanced in support of military action. n322 In fact, this principle was considered so important that it was subsequently drafted in the preamble to AP1 and is regarded as one of the foundations of the law of armed conflict. n323 Consequently, one must conclude that the law of self-defense has no relevancy to the law of occupation. n324 As Georges Abi-Saab elucidated in his oral pleading before the ICJ on behalf of Palestine regarding the question of self-defense and the laws which regulate the conduct of hostilities in occupied territories:

 
One of the justifications, self-defence, does not belong to international humanitarian law or the jus in bello, but to the jus ad bellum. Israel makes here an impermissible confusion between the two branches of the law of war that have to be kept radically apart. Once an armed conflict is brought into being, the jus in bello (or international  [*1489]  humanitarian law) comes into play, as the lex specialis governing the ensuing situation regardless of the rules of the jus ad bellum. n325
 
 Consequently, occupying powers cannot rely on Article 51, which belongs to the jus ad bellum, once major combat operations end. n326 Rather, the law is to be governed by the rules of belligerent occupation, the jus in bello. n327 For an occupying power, the issue is one of maintaining law and order in the occupied territory, which is not, strictly speaking, a question of self-defense. As one prominent international lawyer has noted, it would be odd to conclude that Israel could rely on self-defense to justify its response to acts that denote a breakdown of the same law and order for which it bears responsibility under international law. n328
It would therefore seem that Israel is using the concept of "self-defense" as a subterfuge for undertaking belligerent reprisals, which is permitted in the law of armed conflict but only in exceptional circumstances. n329 It is noteworthy that Israel has not signed or acceded to AP1, which severely curtails the targets a state may attack in response to a prior violation of international law by those it perceives to be its "enemies." n330 However, even then, the reprisal must be directed at those persons responsible for the prior violation, and it must be undertaken for the purpose of putting an end to that violation or preventing further violations, rather than for revenge. n331 Reprisals must also be proportionate and necessary, in the sense that their purpose is to prevent future unlawful conduct and to seek  [*1490]  redress rather than to exact retribution. n332 However, as one commentator notes: "The notion of collective responsibility upon which the taking of reprisals is based [i.e., that an enemy's military, government, and civilian population may be targeted] has become increasingly at odds with the rules and spirit of contemporary international humanitarian law." n333
C. Self-Defense and International Terrorism
 
 The ICJ was correct to conclude that Security Council Resolutions 1368 (2001) and 1373 (2001) do not apply to Israel's struggle with "Palestine" because Palestine is not a state, and the Resolutions refer to "international terrorism." n334 The Resolutions thus require some form of trans-boundary violence to trigger the right of self-defense under Article 51. It is not by accident that official Israeli maps do not include the 1949 armistice line between Israel and Jordan or the 1967 cease-fire line (known as the "Green Line"). n335 For example, the map produced by Israel's Ministry of Defense to show the route of the wall does not include the Green Line, which is usually portrayed on international maps. n336 The line is omitted because the 1949 cease-fire lines are not political boundaries. n337 Border crossings for Israelis between the West Bank and Israel also do not exist (the new crossings currently being constructed along the  [*1491]  route of the wall are for Palestinians only). n338 It would therefore seem that the legal significance of the armistice line is simply to delineate the starting point of Israel's occupation of non-Israeli territory. n339 There is consequently nothing international about the acts of terror committed by Israelis against Palestinians and vice-versa; they are endemic to a self-determination dispute. As Professor Yoram Dinstein of Tel Aviv University writes (while specifically referring to the Wall Advisory Opinion):

 
Of course, when non-State actors attack a State from within - and no other State is involved - this is a case of an internal armed conflict or domestic terrorism. In neither instance does Article 51 come into play at all. An armed attack against a State, in the meaning of Article 51, posits some element external to the victim State. Non-State actors must strike at a State from the outside. n340
 
 Similarly, the Chatham House Principles of International Law on the Use of Force in Self-Defence provide that

 
an armed attack is an attack directed from outside the territory controlled by the State. In its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, the ICJ's observations may be read as reflecting the obvious point that unless an attack is directed from outside territory under the control of the defending State, the question of self-defence in the sense of Article 51 does not normally arise. n341
 
 By characterizing the September 11 attacks as "terrorist," the Security Council's intent seemed to have been to subject the perpetrators to the ordinary criminal law and process, as the relevant international conventions on terrorism - referred to in Resolutions 1368 and 1373 - require. n342 This would, therefore, not give Israel carte blanche to go after the Palestinians in the name of the "global  [*1492]  war on terror" and to act as though there is no military occupation in the OPT by freeing itself from the constraints imposed by the relevant rules of IHL. n343 As Judge Buergenthal acknowledged in his separate opinion, "I agree that the means used to defend against terrorism must conform to all applicable rules of international law and that a State which is the victim of terrorism may not defend itself against this scourge by resorting to measures international law prohibits." n344
It will be recalled that the Israeli-Palestinian conflict is no longer solely international in character (the P.L.O. having abandoned such methods as hijackings, kidnappings, and holding foreign governments to ransom), and has not been so since the mid-1980s. n345 The conflict between Israelis and Palestinians in the OPTs is therefore not an international armed conflict between two states, but one between an occupying power and an occupied people (although this could change rapidly, and will to a certain extent depend on outside factors). This was essentially the finding of the March 2001 Report of the U.N. Human Rights Inquiry Commission into violations of Human Rights in the Occupied Arab Territories, including Palestine. The Commission found that

 
there is no international armed conflict in the region, as Palestine, despite widespread recognition, still falls short of the accepted criteria of statehood. The question then arises as to whether there is a non-international armed conflict, defined by the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia in the Tadic case, as "protracted armed violence between governmental authorities and organized armed groups. n346
 
 As this Commission stressed, Palestine is not a state for international law purposes and it is therefore not a member of the U.N.; instead, it has observer status. n347 Israel has no sovereignty over the West Bank  [*1493]  (or over East and West Jerusalem, the Gaza Strip, and Syria's Golan Heights). Resolutions 1368 and 1373 do not apply in circumstances where attacks on the territory of the occupant emanate from the territory of the occupied - as there is no international dimension to it (although wars of national liberation are considered international conflicts for the purposes of Geneva Convention IV). n348 And it was this consideration, as Judge Kooijmans noted in his separate opinion, that proved decisive in determining those resolutions irrelevant:

 
The right of self-defence as contained in the Charter is a rule of international law and thus relates to international phenomena. Resolutions 1368 and 1373 refer to acts of international terrorism as constituting a threat to international peace and security; they therefore have no immediate bearing on terrorist acts originating within a territory which is under control of the State which is also the victim of these acts. And Israel does not claim that these acts have their origin elsewhere. The Court therefore rightly concludes that the situation is different from that contemplated by resolutions 1368 and 1373 and that consequently Article 51 of the Charter cannot be invoked by Israel. n349
 
 It may even be questioned whether the Charter's rules on the use of force and self-defense have any application to this situation at all. Judge Higgins, for instance, was unconvinced that non-forcible measures such as building a wall would fall within the scope of Article 51 (although it would seem that the violence accompanying the wall's construction, such as demolishing houses and firing on demonstrators with rubber-coated-metal bullets, is a use of force). n350 Furthermore, it is plainly evident from reading the Charter that these rules are state-oriented. n351 One is therefore not dealing with the jus ad bellum, since major combat operations ended in the West Bank after Israel captured it in 1967. n352 Instead, the rules of  [*1494]  international humanitarian law, those governing the conduct of hostilities known as the jus in bello, are more appropriate, as discussed above. n353
D. Circumstances Precluding Wrongfulness
 
 Article 21 of the International Law Commission's Draft Articles on State Responsibility provides: "The wrongfulness of an act of a State is precluded if the act constitutes a lawful measure of self-defence taken in conformity with the Charter of the United Nations." n354 According to the Commentary, "the term "lawful' implies that the action taken respects those obligations of total restraint applicable in international armed conflict, as well as compliance with the requirements of proportionality and of necessity inherent in the notion of self-defense." n355 Moreover, the action in self-defense must be taken in conformity with the principles and purposes of the U.N. Charter. n356
It would be difficult to describe Israel's actions in constructing the wall in OPT as in conformity with the Charter, especially because the ICJ has accepted that Israel's actions amount to de facto annexation. n357 The wall interferes with the Palestinian people's right of self-determination mentioned in Articles 1(2) and 55 of the Charter, and elaborated upon in the Friendly Relations Declaration. n358 Its construction would also seem to be contrary to the maintenance of international peace and security, which is mentioned in the first article and paragraph of the Charter. n359 Nor could it be said that Israel is settling its dispute with the Palestinian people through "peaceful means" or "in such a manner that international  [*1495]  peace and security, and justice, are not endangered." n360 Rather, it would seem as though it is the Palestinians who are attempting, in this instance, to settle their dispute peacefully with Israel.
On the question of necessity and proportionality, the ICJ, in its Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, recalled its ruling in Nicaragua, in which it held: ""there is a specific rule whereby self-defence would warrant only measures which are proportional to the armed attack and necessary to respond to it, a rule well established in customary international law.'" n361 The Court then ruled: "This dual condition applies equally to Article 51 of the Charter, whatever the means of force employed." n362 On the question of proportionality and Article 51 of the Charter, it is worth quoting the opinions of a number of judges from the ICJ in the Wall opinion. None of them accepted that building a wall through the OPT was a necessary or proportionate measure to respond to the terrorist attacks emanating from there. n363 Judge Higgins acknowledged, "Even if it were an act of self-defence, properly so called, it would need to be justified as necessary and proportionate." n364 She continued, "While the wall does seem to have resulted in a diminution of attacks on Israeli civilians, the necessity and proportionality for the particular route selected, with its attendant hardships for Palestinians uninvolved in these attacks, has not been explained." n365 This may indeed be the case, but surely the point is that Israel could have ensured its security by withdrawing from the OPT and building a wall on what is internationally recognized as its territory (i.e., within the 1949 armistice lines). n366 Judge Buergenthal stated that,

 
given the demonstrable great hardship to which the affected Palestinian population is being subjected in and around the enclaves created by those segments of the wall, I seriously doubt that the wall  [*1496]  would here satisfy the proportionality requirement to qualify as a legitimate measure of self-defence. n367
 
 Judge Kooijmans opined:

 
In my view it is of decisive importance that, even if the construction of the wall and its associated regime could be justified as measures necessary to protect the legitimate rights of Israeli citizens, these measures would not pass the proportionality test. The route chosen for the construction of the wall and the ensuing disturbing consequences for the inhabitants of the Occupied Palestinian Territory are manifestly disproportionate to interests which Israel seeks to protect, as seems to be recognized also in recent decisions of the Israeli Supreme Court. n368
 
 The Court as whole ruled that it was not convinced

 
that the construction of the wall along the route chosen was the only means to safeguard the interests of Israel against the peril which it has invoked as justification for that construction ... Israel cannot rely on a right of self-defence or on a state of necessity in order to preclude the wrongfulness of the construction of the wall. n369
 
 It is evident from these quotations that the learned judges cited above only considered the wall disproportionate and unnecessary because of the particular route chosen. As the late Sir Arthur Watts observed in his oral pleading before the ICJ on behalf of Jordan:

 
Had Israel built a wall wholly within its own territory, we would not all be here today. And I would just observe that the Court has been given no cogent reasons why it was necessary to build this Wall in Occupied Territory, and why a wall built within Israel's own territory would not have met the security concerns which are alleged to have provoked it. n370
 
 What is of particular interest is whether a wall of the kind Israel is constructing in the OPT could be considered necessary or proportionate if it was constructed solely within Israeli territory. n371 It is evident that such a wall would not be contrary to the U.N. Charter, as it would not amount to acquiring territory by force or in violation of IHL or the law of self-determination if it was accompanied by a full-Israeli withdrawal. n372 But could a 721  [*1497]  kilometer (448 mile) wall n373 be considered proportionate to Palestinian terrorist attacks if Israel maintained the occupation? How would one determine proportionality in such a situation?
It is submitted that if Israel was serious about pursuing peace with the Palestinians in the wider Middle East, it could start by entering into negotiations with a view to concluding peace treaties with Iraq, Lebanon, and Syria - countries from the 1948 conflict with which it has still not made peace - while implementing Resolutions 242 and 338. n374 This would, of course, require a full Israeli withdrawal from the occupied territories, which could lead to full peace and normalization with the entire Muslim world (assuming that these countries are acting in good faith when they say they are prepared to make peace with Israel). n375 In order to ensure the mutual security of both Israelis and Palestinians, security arrangements could be created between Israel and the West Bank (including East Jerusalem), Gaza, and the Golan Heights that are similar to those provided for in Article 4 of the Israel-Egypt and the Israel-Jordan Peace Treaties. n376 These security arrangements would  [*1498]  be without prejudice to the parties' inherent right of self-defense in accordance with the U.N. Charter. In the event that a Palestinian state is created, there would be no question concerning Israel's right recognized by Article 51 of the Charter to defend itself. n377 A Palestinian government would also be obliged to prevent hostile attacks emanating from territories over which it has effective control. n378
VI. The Legal Significance of the Advisory Opinion
 
 Since the ICJ rendered its opinion on the legal consequences of the construction of the wall in the OPTs on July 9, 2004, Israel has adopted a posture of defiance by ignoring the opinion and continuing with the construction process. n379 Although the U.N. has established a register of damage for all natural and legal persons affected by the wall's route, little has been done to urge compliance by Israel with international law. The Arab group did not attempt to lobby the U.N. Security Council for a resolution imposing countermeasures against Israel, nor did it get the U.N. General Assembly to pass a series of non-binding resolutions n380 in the Emergency Special Session n381 calling on third states to undertake countermeasures. n382 In fact, a draft resolution demanding that all U.N. members comply with their legal obligations as identified in the opinion was defeated. n383 The EU, for its part, still allows Israeli companies to benefit from preferential trade with it, even though this is conditional upon respect for human  [*1499]  rights, democracy, and the rule of law. n384 Looking at the way in which the Advisory Opinion has been received by the international community in the three years since it was rendered, one might therefore conclude that the opinion has little, if any, legal significance. However, to hold this position would be imprudent. Although a number of countries expressed reservations with the Advisory Opinion's paragraph on the question of self-defense, they did not question the court's findings of law in the other 162 paragraphs. n385 In the present political climate, there are many reasons that may explain why the international community has failed to enforce international law on the rules regarding the recourse to force, from the invasion of Iraq without prior U.N. Security Council authorization to Israel's invasion of Lebanon in July 2006. n386 However, just because some states get away with breaching their international legal obligations does not mean that those legal obligations are not binding upon them in the first place.
 [*1500]  Of course, this will also depend on what one means by "binding." In this respect, it is submitted that a distinction should be made between what is "binding" in the sense that a state, a group of states, or an international organization is obliged to comply with a particular rule, and what is enforceable (i.e., what is politically acceptable to the permanent five countries in the Security Council in the sense that one of them will not exercise its right to veto a resolution imposing countermeasures against a delinquent state). It would, therefore, be advisable for international lawyers, including judges before municipal courts, to make a distinction between politics, the law, and its enforcement.
For instance, after citing a passage from the ICJ's Advisory Opinion concerning the proprietary of giving its advice to the U.N. General Assembly on the legal consequences of constructing the Wall, the HCJ in Mara'abe ruled that the ICJ's opinion is not binding upon states. n387 However, this statement, which was based upon an erroneous citation, n388 misses the point. No state that submitted a written statement or made an oral submission before the Court claimed that the opinion was binding upon them. n389 Indeed, it was the members of the U.N. General Assembly acting collectively who requested the opinion and not its individual member states. n390 In other words, the ICJ's advice is rendered to the U.N. General Assembly, and the Assembly ultimately decides whether to accept the ICJ's advice. n391 It is not up to states A, B, or C to ignore the collective will of the international community. n392 No state can prevent the ICJ  [*1501]  from giving an Advisory Opinion, and no state can declare that the ICJ's findings of law are without legal effect. n393 A state that seeks to argue that a considered opinion of the Court does not represent the correct state of the law (particularly where the Court's findings, as in the Wall opinion, verge on unanimity) will be in a weak position. n394 The HCJ in Mara'abe seemed to be confusing three separate issues: the nature of Advisory Opinions, the role of the U.N. General Assembly, and the irrelevance of res judicata, which only applies when there are parties to a case. n395
The purpose of Advisory Opinions is to provide authoritative guidance on points of law arising from the functions of organs and specialized agencies of the U.N. But one cannot simply assume that because of the word "advisory" the ICJ's advice is without legal significance altogether. As ICJ noted itself in its Advisory Opinions concerning the Peace Treaties in Bulgaria, Hungary and Romania and on the status of Western Sahara, "The Court's reply is only of an advisory character: as such, it has no binding force." n396 Thus, there may be situations and circumstances under which its opinions will have legal consequences. For instance, in the Wall opinion, the ICJ ruled: "The obligations erga omnes violated by Israel are the obligation to respect the right of the Palestinian people to self-determination, and certain of its obligations under international humanitarian law." n397 Erga omnes obligations are, by their very definition, binding. n398 They are concerned with the enforcement of international law, the violation of which is deemed to be an offense not only against the state or entity in question, but against all members of the international community. n399 Whether these norms  [*1502]  are actually enforced or not is an entirely different matter and has little to do, strictly speaking, with the law. This is the difference between domestic and international law: the latter is not self-executing (if the law ever is). But this is not the same as saying that the law is not binding. As Sir Gerald Fitzmaurice once wrote:

 
The law is not binding because it is enforced: it is enforced because it is already binding. Enforcement presupposes the existence of a legal obligation incumbent on those concerned. The prospect of enforcement is in fact little more than a factor or motive inclining people to obey rules that they are in any case under an obligation to obey: but it is not itself the source of the obligation. n400
 
 Even before the ascendancy of so-called peremptory norms of international law and obligations erga omnes, it was argued by some international lawyers that the difference between Advisory Opinions and contentious decisions of the ICJ was minimal. n401 In fact, some went so far as to write that there was, in reality, no fundamental difference between a "non-binding" Advisory Opinion and a "binding" judgment. n402 For instance, Blaine Sloane, a former director of the U.N. General Legal Division, made the point in an article he wrote in 1950: "While in a formal sense it may be true that an opinion does not have the binding force of a judgement, practically, it does, as an authoritative statement of law, have almost the same legal effect." n403 In other words, the ICJ states what the law is in both its advisory capacity and when there is a contentious case between states. Andre Gros, formerly a French judge at the ICJ, took a similar view:

 
The distinction habitually drawn between Advisory Opinions and judgments, whereby the former do not have the binding character of the latter, is not an absolute one. In the first place, it is only the operative part of a judgment that is distinct from an Advisory Opinion as to its obligatory force. As regards the reasoning, this, in both cases, represents the Court's legal conclusions concerning the situation which is being dealt with, and its weight is the same in both cases: there are no two ways of declaring the law. Second, even advisory proceedings  [*1503]  may involve acts that operate with finality both for the Court itself and for the participating states or organizations. n404
 
 It could be argued that even if this had been a contentious case between Israel and "Palestine," or between a third state such as Jordan (doing what Ethiopia and Liberia tried to do regarding South-West Africa in the 1960s), the result would have been the same - although in a contentious case, Israel would probably have put in full evidence and arguments on the merits. n405 However, in the present circumstances, this would probably not be possible because Israel has withdrawn its consent to the compulsory jurisdiction of the ICJ. n406 Although Assembly resolutions are only recommendatory according to Articles 10-14 of the Charter, this does not affect the legal quality of an Advisory Opinion; it is still a contemporary statement of the law  [*1504]  by the principal judicial organ of the U.N. Judge Elias went so far as to advance his view that:

 
If there is unanimity in the Assembly during the vote, all are bound... . If the vote is divided, then those states that vote for a particular resolution by the requisite majority are bound on the grounds of consent and of estoppel. Those that abstain are also bound on the ground of acquiescence and tacit consent, since an abstention is not a negative vote; while those that vote against the resolutions should be regarded as bound by the democratic principles that the majority view should always prevail when the vote has been truly free and fair and the requisite majority has been secured. n407
 
 Resolution ES-10/L.18/Rev.1, passed in the Advisory Opinion's aftermath, demanded that Israel comply with its legal obligations in the Advisory Opinion. n408 This Resolution differs substantially from resolution ES-10/13. n409 The latter was adopted on October 27, 2003 (i.e., before the Assembly petitioned the ICJ), and demanded that "Israel stop and reverse the construction of the Wall in the Occupied Palestinian Territory, including in and around East Jerusalem, which is in departure of the Armistice Line of 1949 and is in contradiction to relevant provisions of international law." n410 Not only is Israel now obliged to stop and reverse construction of the wall, but according to resolution ES-10/L.18/Rev.1, the Secretary-General is to establish a register of damage caused to all natural or legal persons. n411
It should not be forgotten that there is no higher judicial authority that can rule on the legal issues involved in this case. The issues addressed in the ICJ's opinion on the Wall formed the corpus of law that guides the U.N. on the question of Palestine. After all, by analogizing to the ICJ's Advisory Opinions in the South-West Africa cases, one could argue that the U.N., as a successor to the League of Nations, has assumed a supervisory role over the Palestinian territories, which Israel has been effectively administering since June 1967. The "sacred trust" as encapsulated in Article 22 of the Covenant of the League of Nations, as preserved by Article 80 of the U.N. Charter, n412 would render relevant Judge Sir Hersch  [*1505]  Lauterpacht's classic statement in the Voting Procedure Case. n413 As he noted in his separate opinion while commenting upon the legal effect of Assembly resolutions on South-West Africa:

 
Whatever may be the content of the recommendation and whatever may be the nature and the circumstances of the majority by which it has been reached, it is nevertheless a legal act of the principal organ of the United Nations which members of the United Nations are under a duty to treat with a degree of respect appropriate to a resolution of the General Assembly ... Although there is no automatic obligation to accept fully a particular recommendation or series of recommendations, there is a legal obligation to act in good faith in accordance with the principles of the Charter and the System of Trusteeship. An administering State may not be acting illegally by declining to act upon a recommendation or series of recommendations on the same subject. But in doing so it acts at its peril when a point is reached when the cumulative effect of the persistent disregard of the articulate opinion of the Organization is such as to foster the conviction that the State in question has become guilty of disloyalty to the Principles and Purposes of the Charter. Thus an Administering State which consistently sets itself above the solemnly and repeatedly expressed judgment of the Organization, in particular in proportion as that judgment approximates to unanimity, may find that it has overstepped the imperceptible line between impropriety and illegality, between discretion and arbitrariness, between the exercise of the legal right to disregard the recommendation and the abuse of that right, and that it has exposed itself to consequences legitimately following as a legal sanction. n414
 
 Resolution ES-10/L.18/Rev.1 was adopted on the basis of an Advisory Opinion and is thus distinct from political rhetoric. Linguistically, this Resolution is of a legal and not of a moral quality. n415 Certain mechanisms have been established to monitor compliance by Israel.  [*1506]  Operative paragraph 6 "calls upon both the Government of Israel and the Palestinian Authority to immediately implement their obligations under the Roadmap, in cooperation with the Quartet, as endorsed by Security Council Resolution 1515 (2003), to achieve the vision of two states living side by side in peace and security, and emphasizes that both Israel and the Palestinian Authority are under an obligation scrupulously to observe the rules of international humanitarian law." n416 Operative paragraph 7 "calls upon all States parties to the Fourth Geneva Convention of 1949 to ensure respect by Israel for the Convention, and invites Switzerland, in its capacity as the depositary of the Geneva Conventions, to conduct consultations and to report to the General Assembly on the matter, including with regard to the possibility of resuming the Conference of High Contracting Parties to the Fourth Geneva Convention." n417 The Assembly has clearly taken steps towards ensuring the effective implementation of this Resolution, emphasizing that the political process should lead to a vision of two states living in peace and security.
It is important to distinguish between the ICJ, the U.N.'s principal judicial organ, and the U.N. General Assembly and U.N. Security Council, which are political bodies. According to the U.N. Charter, only the Council can take legally binding decisions under Article 25 of the Charter, directing member states to impose economic sanctions or use force to maintain international peace. n418 But this is a political decision made by a political body subject to the possibility of a veto by one of its permanent members. Politics and law, though closely intertwined in international relations, are fundamentally different. Interestingly, Judge Higgins wrote in her separate opinion that the Court's finding that an act or situation is illegal is the same as a binding decision of a U.N. organ (such as the Security Council) acting under Chapter VI and VII of the Charter. n419 She wrote:

 
Although in the present case it is the Court, rather than a United Nations organ acting under Articles 24 and 25, that has found the illegality; and although it is found in the context of an Advisory Opinion rather than in a contentious case, the Court's position as the principal judicial organ of the United Nations suggests that the legal consequence for a finding that an act or situation is illegal is the same. n420
 
 It may therefore be concluded that the obligations that the ICJ outlined are binding upon the U.N., which is estopped from undertaking measures that would conflict with the Advisory Opinion. As Judge Gros stated in Western Sahara:
 [*1507] 
 
The advisory opinion determines the law applicable to the question put; it is possible for the body which sought the opinion not to follow it in its action, but that body is aware that no position adopted contrary to the Court's pronouncement will have any effectiveness whatsoever in the legal sphere. n421
 
 Whether or not the Palestinians are successful in persuading the international community to urge compliance by Israel with its legal obligations at some future point in time will depend upon geopolitical considerations. n422 Of course this is not, technically speaking, a legal issue, but a question of politics. After all, states can always ignore international law, or dismiss it when it is politically inconvenient. n423
VII. Concluding Remarks
 
 It is evident from comparing the ICJ's Advisory Opinion on Wall to the HCJ's decisions in the Beit Sourik and Mara'abe cases that there was little agreement on the substantive issues relating to Israeli civilian settlement activity, self-determination, and self-defense. On the legality of the wall, the Courts were at complete loggerheads: the HCJ ruled that the wall was a lawful measure to defend the Israeli civilian settlements established inside the West Bank including in and around East Jerusalem without actually  [*1508]  addressing their illegality, whereas the ICJ found that the wall was unlawful precisely because it encloses those settlements, which already breach Article 49(6) of Geneva Convention IV. n424 As examined in Section IV, the way in which both Courts dealt with the question of Palestinian self-determination was at best peripheral and ultimately unsatisfactory, although the ICJ did at least address the issue in some depth. n425 However, the ICJ should have established more clearly what states should do to ensure Israel's compliance with international law. It also should have elaborated further upon the question of self-defense, particularly as to whether the law has changed in the aftermath of September 11, although its reluctance to engage in a discussion of this issue was probably because the parties did not adequately argue self-defense before the court. n426
In its Advisory Opinion, the ICJ considered the wall's route as a whole, whereas the HCJ only dealt with certain sections of it in a piecemeal fashion. n427 This has allowed the HCJ to obfuscate the fact that the wall's route is in fact segmenting the already miniscule territorial area in which the Palestinian people desire to create a contiguous, sovereign, and viable state as envisaged by the "Performance-Based Road Map to a Two-State Solution to the Israeli-Palestinian Conflict." n428 The wall's route has a direct impact upon the question of self-determination for the Palestinians, as it affects their economic, social and cultural development. As is clearly evident  [*1509]  from examining the various maps of the wall's route (the latest route is shown in map 4 in the Appendix), the adjustments made to the wall's route after the HCJ's rulings in Beit Sourik and Mara'abe are cosmetic only. n429 In this respect, it should not be forgotten that there are still hundreds of checkpoints scattered throughout the West Bank as well as so-called "flying checkpoints." n430 Not all of these checkpoints - which are more akin to military barricades - separate Israelis from Palestinians. Some of them separate Palestinians from each other, and in these cases, it is difficult to see what the security rationale for their existence is. n431 Moreover, many parts of the West Bank - an area that is itself designated for a future Palestinian state - are off limits for Palestinians and are accessible to the settlers only. n432 Palestinians are also prohibited from traveling on many of the roads within the West Bank (different types of number plates distinguish Palestinian vehicles from those driven by the settlers and the military), and they need security permits to visit relatives inhabiting other Palestinian cities, towns, and villages in East Jerusalem, the West Bank, and Gaza, as well as in Israel. n433 By analyzing only a small section of the wall's route in Beit Sourik and Mara'abe, the HCJ was able to ignore the "bigger picture," whereas the ICJ at least took some of these factors into account (although inadequately in the opinion of the author). In this respect, the "bigger picture" is that after Israel has carved out its most valuable land and resources through constructing the wall, all that remains of the West Bank is a rump entity that will not satisfy Palestinian aspirations for independence and statehood. As a result, Palestinians are likely to remain in a state of permanent dependence upon Israel, unable to pursue their right of self-determination through their economic, social, and cultural development. And the sad thing is that all this has the stamp of approval of the highest Court of law in Israel (the Supreme Court, which was acting as a HCJ in this case). Having said this, as legal precedents, there is little doubt that despite some of the criticisms leveled at the ICJ in academic writings (it should be said, mostly in the United States), the ICJ's Advisory Opinion, outside Israel, has been a persuasive authority. n434 It has, for  [*1510]  instance, galvanised the international NGO community and Palestinian civil society. n435
In the Mara'abe case, Vice-President M. Cheshin said he found the ICJ's decision "objectionable." n436 He criticized the factual basis upon which the ICJ built its opinion, which he termed a "ramshackle one." n437 He failed to mention that whatever "defects" there were concerning the facts, Israel did not furnish the Court with any additional information for what he claims would have affected the legal outcome (and it is noteworthy that in the three years since the Advisory Opinion was rendered on July 9, 2004, over 80 percent of the wall continues to pass through occupied territory). n438 Although Israel has alleged that the wall it is building in the West Bank is solely a protective measure, it still has not accounted for its route in a satisfactory manner or explained why the wall "just happens" to loop around all the major Israeli civilian settlement blocs established in the West Bank. Presumably Israel is not building the wall in a haphazard manner, but deliberately and carefully. According to Judge Barak,

 
the only reason for the route beyond the Green Line is a professional reason related to topography, the ability to control the immediate surroundings, and other similar military reasons. Upon which rules of international law can it be said that such a route violates international law? n439
 
 The ICJ, in its 163-paragraph opinion, has already examined the rules of international law that Israel is violating in constructing the wall in the OPT, and this will not be elaborated upon here. n440 It is interesting to note that a "professional reason related to topography," presumably determined by the Israeli military, just happens to coincide with the Israeli civilian settlements scattered on practically every major hill top around East Jerusalem. Surely, this cannot be a matter of sheer coincidence? A journalist writing for the Israeli newspaper Ha'aretz has since written that the wall's route in the  [*1511]  Jerusalem area is "suspiciously congruent" with the master plan of the adjacent settlements:

 
When Shaul Arieli of the Council for Peace and Security examined the Defense Ministry's route close to the northernmost neighbourhood of the capital, Neveh Yaakov [an Israeli settlement located in northeast Jerusalem], he could not understand why, contrary to the basic rules of planning a security fence, the fence wound along at the foot of the ridge. Why and for what purpose did the planner decide to deviate at that particular place nearly a kilometre and a half from the eastern border of the neighborhood and go out of the municipal area of Jerusalem into the territories of the West Bank? The riddle was solved when Arieli obtained Master Plan number 240.3 for the establishment of a new neighbourhood/Jewish settlement, by the name of Geva. According to the plan, Geva is to link up via a bridge with the settlement of Geva Binyamin (Adam) to the east. n441
 
 The HCJ has since castigated the Israeli government for misleading it as to the reasons underlying its route. n442 In a recent decision, the HCJ ruled that "a complete picture was not presented" after what the Court referred to as a "grave phenomenon" was revealed (i.e., that the route of the wall is linked to Israeli civilian settlement activity). n443 Nevertheless, Judge Barak ruled that "our words are not intended to express a position as to the lawfulness of the new route now being considered by the Respondents, nor to express a position as regards other petitions concerning the route of the fence in the Northern and Southern sections." n444 With respect, it is still submitted that, for the HCJ to have even suggested that that the factual basis had changed since July 2004 (as Judge Barak implicitly did in paragraphs 59-72 of his decision in Mara'abe, where he cited statements by the State's counsel that called the findings in a number of U.N. reports "far from precise," "exaggerated," and "completely baseless"), and that ICJ's opinion was consequently outdated and irrelevant, was disingenuous. n445 The HCJ should not have accepted the government's contentions so uncritically in the first place, when it  [*1512]  was evident to all and sundry that something was amiss. As James Crawford pleaded in his oral statement before the ICJ:

 
Israel cannot plead lack of facts as a ground to have the Court refuse to decide, when any deficiency in the facts could have been corrected by Israel itself... . Anyway the basic facts are perfectly clear. The dominant fact is the US$ 2billion fact of the Wall, growing daily and dividing Palestinian communities from each other and from their lands and water. That is the essential fact, this US$ 2billion so-called "temporary" edifice. So much is now known about the Wall, and what is not known can be deduced from its route, its size, its cost, its regime, its effects, and the avowed intentions of those who are building it to impose a unilateral settlement. n446
 
 Although Crawford was speaking before the ICJ rendered its Advisory Opinion, events since that time have only strengthened this argument. n447 Israel is still building the wall in direct contravention of international law as determined by the ICJ, its cost has increased, Palestinians have been displaced, the settlements continue to grow unabated, Israel imposes a unilateral settlement in Gaza, and the conflict continues. n448 Many people can confirm the deterioration of the situation; there are no shortages of NGOs, journalists and U.N. personnel on the ground in Israel and the surrounding areas who are able to travel there and examine the situation for themselves (although things have become more difficult in recent years, particularly in the OPTs). There is also an abundance of information from international, Israeli, and Palestinian human-rights organizations. n449 Judge Owada thought it reasonable to conclude "that the political, social, economic, and humanitarian impacts of the construction of the wall, as substantiated by ample evidence supplied and documented in the course of the present proceedings, is such that the construction of the wall would constitute a violation of international obligations under various international instruments to which Israel is a party." n450 It will be recalled that in Nicaragua, the ICJ ruled that it could consider factual material "in the public  [*1513]  domain," whether or not the parties refer to them. n451 After citing the Brazilian Loans case by the Permanent Court of International Justice and its own jurisprudence in the Nuclear Test cases, it ruled: "As to the facts of the case, in principle the Court is not bound to confine its consideration to the material formally submitted to it by the parties." n452 Evidently, the ICJ may therefore take other material into consideration. Although, according to the ICJ's Practice Direction XII, information submitted by international NGOs are not considered to be part of the case file, "such statements and/or documents shall be treated as publications readily available and may accordingly be referred to by States and intergovernmental organizations presenting written and oral statements." n453 Because the ICJ's judgments and Advisory Opinions are not known for their comprehensive references to the sources relied upon for its legal conclusions, it could consider NGO amicus briefs without explicitly saying it has done so. n454 The HCJ therefore cannot assume that the ICJ did not take Israel's security justifications into consideration. The ICJ did recognize that "Israel has to face numerous indiscriminate and deadly acts of violence against its civilian population" and it ruled that it has "the right, and indeed the duty, to respond in order to protect the life of its citizens." n455 However, it said, "the measures taken are bound nonetheless to remain in conformity with applicable international law." n456 Several judges also made reference to this in their separate opinions. n457 Therefore, to attack the ICJ's Advisory Opinion on the ground that the facts have changed is perhaps a demonstration of the desperation on the part of the HCJ. It cannot attack the opinion on the law, which is clear, so it goes for the facts - which only Israel could have "corrected" had it taken part in the oral pleadings or submitted a written statement addressing the merits of the case.
Vice-President M. Cheshin also claimed that "the opinion was colored by a political hue" and that it almost completely ignored "the horrible terrorism and security problems which have plagued Israel" without mentioning any of the terrible atrocities committed by the Israeli army in the OPT since 1967 (which were also hardly  [*1514]  addressed by the HCJ in either the Beit Sourik or Mara'abe cases). n458 He called the "silence" over the terrorist attacks on Israel "foreign and strange" before emotionally concluding, "I am sorry, but the decision of the ICJ cannot light my path. Its light is too dim for me to guide myself by it to law, truth and justice in the way a judge does." n459
There is no doubt that Palestinian attacks against Israeli civilians (or civilians anywhere for that matter) contravene international humanitarian and human rights law as well as domestic criminal law. It would be both hypocritical and ultimately self-defeating for the Palestinian leadership to invoke international law in support of their claims to self-determination and statehood and then breach it by deliberately attacking civilians. n460 But for Israel to react by imprisoning an entire nation for the actions of a minority will not solve its security dilemma either. As Vaughan Lowe declared in his oral pleading before the ICJ on behalf of Palestine:

 
The Palestinian Authority has consistently condemned terrorist attacks on Israeli civilians; and it is as absurd as it is offensive to imply that all Palestinians are engaged in a murderous conspiracy to attack Israel. To impose the Wall, and all the consequent restrictions on movement and access to property, jobs, welfare, education and families, as a punishment on the whole Palestinian population is unfair, unprincipled, and illegal. n461
 
 No one is questioning the legitimacy of a people's right to resist occupation, particularly if it is prolonged and protracted, but there are rules and boundaries that should not be crossed. In this respect, it is worth heeding the words of wisdom of Justice Albie Sachs from a very moving and thought-provoking lecture he gave on terrorism and the African National Congress's struggle against apartheid South Africa on 26 April 2006. n462 Simply put, terrorism, whether committed  [*1515]  by states or non-state actors, is immoral, self-defeating, and ultimately harms the legitimacy of the cause in whose names such acts are undertaken. n463
The HCJ in both Beit Sourik and Mara'abe looked at the legality of the wall from a very narrow perspective related to Israeli administrative law, military law, and proportionality as defined and determined by Israel. n464 The HCJ thus completely ignored crucial issues such as the legality of the vast settlement enterprise, possibly the biggest obstacle to peace in the Middle East, and the nature of a prolonged occupation which has approached its fourth decade (it is worth bearing in mind that most Palestinians currently living in the OPT, born after 1967, have never experienced freedom). The question of self-determination, which is integral to the Israel-Palestine conflict, was completely marginalized, and the role of the U.N., which has a continuing responsibility towards the Palestinian people until a permanent solution is found, was hardly considered by the HCJ apart from when it addressed the ICJ's Advisory Opinion and the reports of the U.N. Special Rapporteurs. n465 The ICJ could have addressed the question of self-defense and prolonged occupations in far more detail, as the law is not entirely clear in this area. Grappling with this issue, probably one of the most controversial areas in international law, may have given the opinion more credibility. The ICJ could have also provided more of an analysis as to why the construction of the  [*1516]  wall along its current route is unreasonable, justifying its decisions by legal argument.
Although Israel has said that it will not abide by the ICJ's Advisory Opinion (nor for that matter most of the U.N. resolutions adopted during the course of the conflict), the Palestinians have embraced it, including the Hamas and Fatah hardliners in the so-called "prisoners document." n466 This must surely be a positive development. Rather than acting unilaterally and aggressively, the Palestinians have attempted to solve their international dispute with Israel peacefully, through non-violent means. n467 Whether Israel will reciprocate is another matter. In challenging the authority of the ICJ in reaching a decision that blatantly ignores the settlement issue and by sidelining the Geneva Conventions yet again, it is difficult to see how it can be said that the HCJ is acting independently from the Israeli government when it comes to policy in the OPT. The questions of self-defense, the wall, and the settlements would have been better discussed in the paradigm of self-determination had more attention been paid to this issue as one of the "legal consequences of the construction of the wall in the Occupied Palestinian Territory," as ultimately this conflict is about much more than just wire and concrete. n468 It is apparent that the ICJ did itself no favors in refraining from elaborating upon why it found Israel's self-defense arguments based on Article 51 of the Charter irrelevant to the matter at hand; this has given ample ammunition to those persons who are not inclined in favor of international law to attack the court. n469 Having said this, the ICJ was able to produce a concise and coherent  [*1517]  opinion in a relatively short period of time that could provide a framework for negotiations between Israelis and Palestinians when a more enlightened leadership is in a position to assert itself.
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