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SUMMARY:
 ...  I shall confine my brief thoughts on the recent advisory opinion of the International Court of Justice (ICJ) on the legal consequences of the construction of a wall in the occupied Palestinian territory (OPT) to the Court's treatment of international humanitarian law (IHL) in general, and to the law of belligerent occupation in particular. ... This reading of the Fourth Geneva Convention accords with general principles of international law on belligerent occupation, in particular the distinction between the role the occupying power assumes upon commencement of an occupation as the military authority in the occupied territory, authorized to execute military operations in accordance with international law (e.g., the Israeli military in the OPT), and its role as the governing/civilian authority in the occupied territory, required to exercise ordinary "functions of government" for the civilian population, such as taxation and road construction (e.g., the office of the Israeli Coordinator of Government Activity in the Territories, formerly the Israeli Civil Administration in the OPT). ...  In addition to the Court's flawed interpretation of Article 6 of the Fourth Geneva Convention, whose effects bear serious consequences for civilian persons subject to prolonged foreign military occupation, its failure to provide adequate analysis in support of its findings on the applicable law in the OPT, the principle of military necessity, and the legal duties of third states with respect to Israel's construction of the wall renders the opinion less convincing than it otherwise could or should have been. ...  

TEXT:
 [*102]  I shall confine my brief thoughts on the recent advisory opinion of the International Court of Justice (ICJ) on the legal consequences of the construction of a wall in the occupied Palestinian territory (OPT) to the Court's treatment of international humanitarian law (IHL) in general, and to the law of belligerent occupation in particular. To that end, I will focus on the following four areas: the Court's consideration of the applicable law as regards IHL; the Court's interpretation of Article 6 of the 1949 Geneva Convention Relative to the Protection of Civilian Persons in Time of War;  n1 the Court's consideration of the concept of military necessity in the context of foreign military occupation; and the Court's consideration of the responsibility of third states, particularly the high contracting parties to the Fourth Geneva Convention, for violations of relevant principles of IHL by an occupying power.
Before I delve into these matters, however, I feel it important to register my general agreement with the Court's conclusions on all the material issues that were before it: namely, that the Court had proper jurisdiction under the United Nations Charter and its governing Statute to entertain the question put to it by the General Assembly and that no compelling reasons militated against the Court's using its discretionary power to refuse such jurisdiction;  n2 that the applicable law in the case was the law on self-determination of peoples, IHL, and international human rights law, in addition to other general principles of public international law; that the construction of the wall and its associated regime (including for the purpose of protecting and consolidating illegal civilian colonies in the OPT) violates the applicable international law and that violation is not vitiated by the law of self-defense or necessity; that Israel is under an obligation to terminate its breaches of international law (including its prolonged frustration of the right of the  [*103]  Palestinian people to self-determination), and to make good any damage flowing from those breaches; and that all states are obliged not to recognize the illegal situation resulting from the construction of the wall, not to render aid or assistance in maintaining the situation created by its construction, and to see that any impediment to the exercise by the Palestinian people of its right to self-determination caused by that construction is brought to an end.
Nevertheless, the advisory opinion is not without its shortcomings, some serious and others less so, but still important enough to warrant special attention. The most serious in relation to the Court's findings on IHL concern what I view to be a flawed interpretation of Article 6 of the Fourth Geneva Convention, which, if taken as an accurate interpretation of the law, would lead to very negative consequences for the Palestinian civilian population in the OPT and quite possibly for other civilian populations subject to prolonged foreign military occupation. More generally, as will be demonstrated, while the Court reached sound legal conclusions on most questions of IHL, its inexplicable unwillingness to offer exhaustive and compelling reasons for those conclusions -- which in many cases exist in abundance -- will undoubtedly cast a cloud over its findings, particularly for those of us who held greater expectations of what the Court might have achieved.
I. APPLICABILITY OF THE FOURTH GENEVA CONVENTION
Since 1967 the State of Israel has held the OPT in a state of belligerent occupation. During this unusually prolonged foreign military occupation, successive Israeli governments have refused to acknowledge the status of the OPT as occupied, preferring instead to view it as "disputed" and therefore not subject to the law of belligerent occupation. As I have written elsewhere,  n3 at the heart of this body of law are two core principles. First, belligerent occupation represents a temporary condition during which the role of the belligerent occupant is limited merely to that of the de facto administrative authority whose legal duty is to maintain the situation existing in the occupied territory ex ante.  n4 Second, belligerent occupation does not yield any right of sovereignty to the belligerent occupant over the occupied territory. This second principle is an affirmation of the fundamental principle of modern public international law prohibiting the acquisition of territory through the threat or use of force (and it constitutes the main reason behind Israel's longstanding insistence that the OPT is "disputed" as opposed to occupied).
Elsewhere in this Agora is a brief treatment of the longstanding debate between Israel and the rest of the international community on the applicability to the OPT of the Fourth Geneva Convention, the principal international treaty governing the law of belligerent occupation.  n5 The sheer  [*104]  weight of international opinion against Israel's position that it does not apply dejure to the OPT is prodigious, and includes the considered views of the UN Security Council, the UN General Assembly, the UN Commission on Human Rights, the International Commission of Jurists, and the International Committee of the Red Cross.  n6 In light of Israel's long-held position on the issue, one high point of the advisory opinion is the Court's affirmation that the "Fourth Geneva Convention is applicable in any occupied territory in the event of an armed conflict arising between two or more High Contracting Parties," and its specific finding that the Convention is applicable to the OPT, since Israel and Jordan were both parties to the Convention when hostilities erupted between them in 1967.  n7
Arguably, however, one low point of this portion of the ruling is the quality of reasoning offered by the Court in reaching its conclusion. In setting out Israel's legal position on the subject, the Court (relying on a report of the secretary-general)  n8 recalled merely that

Israel does not agree that the Fourth Geneva Convention "is applicable to the occupied Palestinian Territory", citing "the lack of recognition of the territory as sovereign prior to its annexation by Jordan and Egypt" and inferring that it is "not a territory of a High Contracting Party as required by the Convention".  n9

In fact, and as amply covered in the literature, Israel's position is more detailed than the Court relates (and, incidentally, does not assert that Egypt ever annexed any part of the OPT as stated in the secretary-general's report -- a telling, but finally insignificant, error in the evidentiary record).  n10 Israel's position is based in part on a unique interpretation of paragraph 2 of common Article 2 of the Fourth Geneva Convention.  n11 Asserting that the object and purpose of the law of belligerent occupation is to protect the rights of the ousted sovereign holding valid legal title, Israel argues that because Jordan and Egypt were not the legitimate sovereigns in the OPT prior to 1967, that territory cannot be said to constitute the "territory of a High Contracting Party" under paragraph 2 of common Article 2, thus rendering the Fourth Geneva Convention totally inapplicable.  n12 Israel further argues that it possesses better title to the OPT than Jordan or Egypt, based on a curious notion of "defensive conquest." Because it came into control of  [*105]  the OPT in 1967 through what it considered a defensive war against Jordan and Egypt, neither of which held valid legal title to that territory, Israel maintains that this control is tantamount to perfect legal title that cannot be characterized as belligerent occupation.  n13 Of course, the fragility of Israel's position is easily exposed when one takes account of the fact that the word "territory," as used in common Article 2 of the Fourth Geneva Convention, was intended by the framers of the Convention to connote "in addition to de jure title, a mere de facto title."  n14 Otherwise, the belligerent occupant could evade the obligations imposed by the Convention by contesting the validity of the title of the ousted power to the territory.  n15 Furthermore, Israel's claim of better title based on "defensive conquest" must fail because it offends the principle of the inadmissibility of the acquisition of territory through the threat or use of force. This conclusion is consistent with the demise in international law and practice of the right of conquest, defensive or otherwise, and the contemporaneous emergence of the law of belligerent occupation based on the maintenance by the occupying power of a provisional state of affairs pending a final peace.
Although the Court relates that Israel's position is based on a flawed interpretation of Article 2 of the Convention, it nowhere rebuts that interpretation on its merits and does not deal at all with Israel's claims of "defensive conquest." Instead, the Court concludes that there is "no need for any enquiry into the precise prior status of" the OPT because the second paragraph of Article 2 is "directed simply to making it clear that, even if occupation effected during the conflict met no armed resistance, the Convention is still applicable."  n16 However correct this interpretation, it would not have required any great effort for the Court to have provided a rebuttal of Israel's position on the merits, and it would definitely have made it more difficult for Israel to reject the Court's findings on the point. Although the opinion is just as technically correct as it otherwise would have been, by choosing not to engage Israel's argument on its substance, the Court ultimately deprived the General Assembly of a more fully reasoned opinion that would have bolstered its primary conclusions on the proper interpretation of Article 2.
II. ARTICLE 6 OF THE FOURTH GENEVA CONVENTION
The most serious substantive error committed by the Court on IHL issues concerns its interpretation of Article 6 of the Fourth Geneva Convention relating to the beginning and end of its application to occupied territories. This interpretation is contained in paragraph 125 of the opinion and for ease of argument bears recalling in full. In discussing which provisions of the Fourth Geneva Convention are applicable to the construction of the wall in the OPT, the Court stated:

A distinction is also made in the Fourth Geneva Convention between provisions applying during military operations leading to occupation and those that remain applicable throughout the entire period of occupation. It thus states in Article 6:

"The present Convention shall apply from the outset of any conflict or occupation mentioned in Article 2.
In the territory of Parties to the conflict, the application of the present Convention shall cease on the general close of military operations.
In the case of occupied territory, the application of the present Convention shall cease one year after the general close of military operations; however, the Occupying Power shall be bound, for the duration of the occupation, to the extent that such Power exercises the  [*106]  functions of government in such territory, by the provisions of the following Articles of the present Convention: 1 to 12, 27, 29 to 34, 47, 49, 51, 52, 53, 59, 61 to 77, 143.
Protected persons whose release, repatriation or re-establishment may take place after such dates shall meanwhile continue to benefit by the present Convention."
Since the military operations leading to the occupation of the West Bank in 1967 ended a long time ago, only those Articles of the Fourth Geneva Convention referred to in Article 6, paragraph 3, remain applicable in that occupied territory.  n17

Thus, the Court reads Article 6 to mean that the whole of the Fourth Geneva Convention no longer applies to the OPT, but only those articles therein enumerated. Notwithstanding the importance of these articles -- which include protections for the civilian population against annexation (Art. 47), transfer (Art. 49), unemployment (Art. 52), destruction of property not rendered absolutely necessary by military operations (Art. 53), and obstruction of relief schemes (Art. 59) -- the Convention contains a plethora of other protections, including important mechanisms for their enforcement, that the Court's interpretation renders nonapplicable as a matter of treaty law.  n18 These include Articles 55 and 56, regarding the duty of the occupying power to ensure the population's "food and medical supplies" and "medical and hospital establishments," respectively. More important, they also include Articles 146 and 147. Article 147 affirms the right of civilian persons to be protected against, inter alia, willful killing, torture or inhuman treatment, deportation, willful causing of great suffering, and extensive destruction and appropriation of property not justified by military necessity. Article 146 classifies these acts as "grave breaches," considered war crimes at international law,  n19 and obliges all high contracting parties to enact legislation penalizing the commission of such breaches, to search for and prosecute or extradite any individuals suspected of committing or ordering the commission of such breaches, and to penalize those suspected of committing other violations of the Convention not amounting to grave breaches.
The problem with the Court's interpretation of Article 6 is its misguided focus on "military operations leading to occupation." Article 6 in fact provides that insofar as occupied territories are concerned, application of the Convention "shall cease one year after the general close of military operations," not on the "general close of military operations leading to the occupation," as asserted by the Court. Article 31 of the Vienna Convention on the Law of Treaties provides that "[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose."  n20 On its face, the ordinary meaning of the terms of Article 6 reveals that it is concerned with the existence or nonexistence of military operations per se as the test governing the continued applicability of the whole of the Convention in such circumstances. It does not encumber itself with additional qualifiers on the existence of military operations that would necessarily circumscribe (in this case, temporally circumscribe) the applicability of the Convention in toto, such as "leading to the occupation."
This reading of the Fourth Geneva Convention accords with general principles of international law on belligerent occupation, in particular the distinction between the role the occupying power assumes upon commencement of an occupation as the military authority in the occupied  [*107]  territory, authorized to execute military operations in accordance with international law (e.g., the Israeli military in the OPT), and its role as the governing/civilian authority in the occupied territory, required to exercise ordinary "functions of government" for the civilian population, such as taxation and road construction (e.g., the office of the Israeli Coordinator of Government Activity in the Territories, formerly the Israeli Civil Administration in the OPT).  n21 Article 6 of the Fourth Geneva Convention thus aims to ensure that insofar as the occupying power ceases to function in its capacity as the military authority, it shall still be bound by the enumerated provisions in its capacity as the governing/civil authority ("to the extent that such Power exercises the functions of government in such territory").  n22 That the drafters of the Convention expressly indicated that these provisions would apply only insofar as the occupying power acts in its capacity as governing/civil authority, makes clear that they were cognizant of the difference between that role and the one exercised by an occupying power as military authority. Therefore, to the extent that the occupying power engages in military operations (i.e., acts in its capacity as military authority) in the occupied territory, the whole of the Convention shall apply. This must be as true one year after the general close of military operations as it is thirty-eight years after the general close of military operations.  n23 Were it otherwise, namely, were it the case, as asserted by the Court, that the Convention shall cease to apply one year after the general close of military operations leading to the occupation, the occupying power would be in a good position to argue that the whole Convention, subject to Article 6, would thereafter not be applicable, even if subsequent military conflict were to break out.  n24 This interpretation would lead to the absurd result of depriving the civilian population of the full range of protections afforded under IHL.
The point is perhaps best illustrated by example. In the context of the OPT, the Court's interpretation would have permitted the nonapplicability of the whole of the Fourth Geneva Convention during the Arab-Israeli war of October 1973 and, more recently, Israel's "Operation Defensive Shield" in the West Bank of March 2002 and its "Operation Rainbow" in the Gaza Strip of May 2004, as these operations took place one year after the general close of military  [*108]  operations leading to the occupation of the OPT. In these and many other similar events during the thirty-eight-year occupation, Israeli armed forces have by their own admission engaged in "military operations" in the OPT, including the use of tanks, helicopter gunships, heavy artillery, and battalions of combat troops, resulting in extensive civilian death and destruction of property, much of it in violation of various grave breach provisions in Article 147 of the Convention.  n25 The vast majority of these operations necessarily took place one year after the general close of military operations leading to the occupation, which began in July 1967. On the Court's interpretation of Article 6 of the Convention, therefore, none of these military operations would have triggered its reapplication in full.
Quite possibly, the Court's interpretation of Article 6 was driven by the fact that the Fourth Geneva Convention was never intended to govern situations of prolonged foreign military occupation of the sort that has persisted in the OPT since 1967. It is well to recall that belligerent occupation itself is meant to be temporary and provisional pending a final peace agreement. It necessarily follows that the law designed to govern in such circumstances might not have been fashioned in contemplation of situations of inordinately long duration.  n26 In this context, the Court may have read its temporal limitation into the "general close of military operations" language contained in Article 6 on the assumption that, given the inherently provisional nature of belligerent occupation, there can be only one such "general close of military operations" and it must be that which "leads to the occupation," as it were. In my opinion, while this view might seem to accord with the traditional understandings of the concept of belligerent occupation, it cannot reasonably be applied in the context of Israel's prolonged foreign military occupation. As noted above, because of the sheer length of the occupation and the continued conflict in the region, countless military operations have taken place in the OPT, only one of which can actually be said to have led to the occupation of that territory (1967). Leaving aside the lack of any such qualification in Article 6 (which, as noted, is enough to cast doubt on the Court's interpretation), it would be patently unfair, not to say wholly incongruous with the object and purpose of the law of belligerent occupation, to limit the Convention's full applicability to the OPT because of the great passage of time following the general close of military operations leading to its occupation. This is particularly the case where, during the course of that passage of time, renewed military operations have resulted in serious violations of the rights of the civilian population, including grave breaches under Article 147. Surely, any good faith interpretation of the Convention  [*109]  based on its object and purpose of protecting civilian persons in time of war must take this crucial factor into account.
In the context of Israel's construction of the wall, the significance of this factor was not lost on Judge Nabil Elaraby, who noted in his separate opinion that "the pattern and the magnitude of the violations committed against the non-combatant civilian population in the ancillary measures associated with constructing the wall, are, in my view, extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly' (Fourth Geneva Convention, Art. 147)."  n27 Judge Elaraby further submitted "that the Court should have contributed to the development of the rules of jus in bello by characterizing the destruction committed in the course of building the wall as grave breaches."  n28 While I agree with his point, I find inexplicable his failure to take issue with the majority's misinterpretation of Article 6 of the Convention, which effectively renders the grave breach regime contained in Article 147 (not to mention the articles not enumerated in Article 6) inapplicable to the OPT as a matter of treaty law.  n29 If his concern was so great as to warrant, at least in part, a separate opinion on the need to characterize certain measures ancillary to Israel's construction of the wall as grave breaches, why would he not expressly disagree with the Court on its findings on Article 6? As no explanation can be found in the text of the opinion, one can only conclude that this was simply another instance of poor reasoning in the opinion, albeit by only one member of the Court. The unfortunate upshot, of course, is that the majority's flawed reading of Article 6 of the Fourth Geneva Convention remained unchallenged, in effect undermining the protection of civilian persons in time of war and thus frustrating the very object and purpose of the Convention.
III. MILITARY NECESSITY
The concept of military necessity is axiomatic to the very idea that laws should exist that regulate the conduct of war. It is a customary principle of IHL that is perhaps best understood in relation to the associated customary principles of humanity and chivalry.  n30 The three concepts have been defined as follows:
Military Necessity: Only that degree and kind of force, not otherwise prohibited by the law of armed conflict, required for the partial or complete submission of the enemy with a minimum expenditure of time, life, and physical resources may be applied.
Humanity: The employment of any kind or degree of force not required for the purpose of the partial or complete submission of the enemy with a minimum expenditure of time, life, and physical resources, is prohibited
Chivalry: Dishonorable (treacherous) means, dishonorable expedients, and dishonorable conduct during armed conflict are forbidden.  n31

 [*110]  At its most fundamental level, IHL is the product of striking a careful balance between each of these related concepts.  n32 As a consequence, "arguments of military necessity cannot be used as pretexts for evading applicable provisions of the law," on the theory that "such laws have, in any case, been developed with consideration for the concept of military necessity" from their inception.  n33 The sole exception to this general rule, and therefore the only instance in which military necessity may be invoked, is where the law expressly provides for its use in the text of a specific rule, and even then it is to be construed strictly against the more general principle of humanity, which "infuses all the law of occupation" and "is to be a guide to [its] interpretation."  n34 Accordingly, under the law of belligerent occupation (and IHL in general) military necessity cannot relate to anything other than the security interests of the military forces of the occupying power.  n35 In addition, its proper invocation must satisfy specific legal tests that take into account the principle of proportionality, discussed in greater detail below.  n36
Unfortunately, the issue of military necessity was another area of the ICJ's opinion where the Court arrived at the right conclusion, but through less than convincing reasoning. In fact, unlike the previous examples thus far outlined, the Court surprisingly offers no substantive reasoning to support its finding that Israel's construction of the wall cannot be justified by military necessity. Instead, it begins its analysis by simply identifying four specific provisions of IHL that in its view are relevant to the construction of the wall -- Article 46 of the 1907 Hague Regulations,  n37 and Articles 47, 49, and 53 of the Fourth Geneva Convention  n38 -- and concludes, only in respect of the last, that military necessity cannot properly be invoked. The brevity of this portion of the ruling justifies its quotation in full:

The Court would observe, however, that the applicable international humanitarian law contains provisions enabling account to be taken of military exigencies in certain circumstances.
Neither Article 46 of the Hague Regulations of 1907 nor Article 47 of the Fourth Geneva Convention contain any qualifying provision of this type. With regard to forcible transfers of population and deportations, which are prohibited under Article 49, paragraph 1, of the Convention, paragraph 2 of that Article provides for an exception in those cases in which "the security of the population or imperative military reasons so demand." This exception however does not apply to paragraph 6 of that Article, which prohibits the occupying Power from deporting or transferring parts of its own civilian population into the territories it occupies. As to Article 53 concerning the destruction of personal property, it provides for an exception "where such destruction is rendered absolutely necessary by military operations."
The Court considers that the military exigencies contemplated by these texts may be invoked in occupied territories even after the general close of military operations that led to their occupation. However, on the material before it, the Court is not convinced that the  [*111]  destructions carried out contrary to the prohibition in Article 53 of the Fourth Geneva Convention were rendered absolutely necessary by military operations.  n39

On the basis of this passage, and after considering various provisions of relevant international human rights conventions, the Court concludes that "the wall, along the route chosen, and its associated regime gravely infringe a number of rights of Palestinians residing in the territory occupied by Israel, and [that] the infringements resulting from that route cannot be justified by military exigencies."  n40 "The construction of such a wall," according to the Court, "constitutes breaches by Israel of various of its obligations under the applicable international humanitarian law. . . ."  n41
Although the test for military necessity is firmly established in IHL, the Court inexplicably failed to demonstrate why it took the view that the wall in its present form, with its attendant destructions and appropriations of civilian property, could not be justified by military exigencies. Thus, the Court did not seize the opportunity to contribute to the substantive development of the law on military necessity -- a complex, yet known concept with massive implications going well beyond the OPT, as best illustrated by the current situation in Iraq. Based on relevant customary and conventional principles of IHL, the test for military necessity is composed of a five-pronged analysis, in which the onus of proof is borne by the party invoking it.  n42 Because the test is cumulative, failure of any single branch would render the invocation of military necessity unlawful.  n43
The first branch of the test requires one to ascertain whether the impugned measure violates an absolute prohibition under IHL.  n44 If it does, military necessity cannot be invoked to justify such a violation. Because absolute prohibitions are typically drafted in unqualified terms, this branch of the test affirms the general rule stated above that military necessity may only be invoked where the law expressly provides for its use as an exception to a specific rule. In the context of the wall being built in the OPT, the Court found, inter alia, that its "planned route would incorporate in the area between the [1949 armistice, or] Green Line and the wall more than 16 per cent of the territory of the West Bank," including "around 80 percent of the settlers" living in the OPT.  n45 On these facts, the Court found that "the wall gives expression in loco to the illegal measures taken by Israel" through the establishment and maintenance of civilian colonies in the OPT.  n46 Owing to the absolute prohibition imposed by IHL on an occupying power from transferring parts of its civilian population into the territory it occupies (Art. 49, Fourth Geneva Convention), the Court could have reasonably concluded that Israel's construction of the wall in the OPT fails to satisfy the first branch of the test for military necessity.
The second branch of the test requires one to determine whether the occupying power is facing an actual state of necessity.  n47 If not, military necessity cannot be resorted to. The state of necessity "varies according to circumstances" and includes imminent threats to the occupying power (e.g., attacks about to occur) or present needs of its forces (e.g., medical equipment, food, or water).  n48 This branch of the test requires that the state of necessity refer "only to situations that  [*112]  are within the occupied territory, and facing the occupying power in the course of occupation."  n49 The Court did find that "Israel has to face numerous indiscriminate and deadly acts of violence against its civilian population" and that it "has the right, and indeed the duty, to respond in order to protect the life of its citizens."  n50 It also found, however, that the measures taken by Israel in response "are bound nonetheless to remain in conformity with applicable international law."  n51 On that score, since the wall is in large part being built within the OPT and is purportedly aimed at protecting not only Israeli military interests, but also Israeli civilian settlers living in illegal Israeli colonies, the Court would have had grounds enough to dismiss the wall in its current form as failing this element of the military necessity test. As stated above, military necessity can operate only to protect the security interests of the occupying power's military forces, and then only within the occupied territory.  n52 An attempt to extend the concept of military necessity to protect the interests of Israeli colonies and their civilian inhabitants would offend this general principle, not to mention the well-established maxim, as noted by Judge Elaraby, "that an illegal act cannot produce legal rights -- ex injuria jus non oritur."  n53
The third branch of the test requires determining whether the impugned measure is the most adequate and effective response to meet the existing threat.  n54 If not, military necessity cannot be invoked by the occupying power. This prong is based on the principle that "military necessity can cover only measures that objectively can achieve their purpose."  n55 On the basis of the facts before it, the Court could have found that Israel had not exhausted "all available options to achieve its security objectives without inflicting such widespread harm to the Palestinian population and communities" within the OPT.  n56 For instance, in finding that "some parts of the [wall] complex are being built, or are planned to be built, on the territory of Israel itself," the Court could also have logically found that Israel could have built the whole of the wall along the 1949 armistice line or within its own sovereign territory.  n57 Alternatively, Israel could have increased the effectiveness of its military checkpoints and more effectively guarded the  [*113]  area around the 1949 armistice line or "seam zone," as has been argued by the Israeli human rights organization B'Tselem.  n58 B'Tselem based this finding on official Israeli documents indicating that most suicide bombers that had attacked targets inside Israel had crossed into the country through Israeli military checkpoints, where "they underwent faulty and shoddy checks."  n59
The fourth branch of the test requires one to ascertain whether the military advantage gained by the impugned measure outweighs the damage done to the population. In other words, is the measure proportionate?  n60 This element is central to the concept of military necessity, for even when the occupying power can successfully demonstrate that a state of military necessity existed and that the measure in question was the most adequate and effective in meeting the threat, if the measure nonetheless has a disproportionate effect on the civilian population, the occupying power must find an alternative measure that, although less effective, will better protect that population's interests.  n61 On the basis of its own findings of fact, the Court could reasonably have found that the effect of Israel's wall on the protected civilian population of the OPT was not proportionate to its stated goal. These include the Court's findings that the wall would establish a "Closed Area" between it and the 1949 armistice line requiring approximately 237,000 residents of this area to obtain a permit from the Israeli military authorities simply to remain in, enter into, or exit from their lands;  n62 that whole "Palestinian population areas" would be "encircled" by the wall,  n63 since Israeli-controlled "access gates" to these areas are "few in number" and "unpredictably" operated, creating "enclaves" that impose "substantial restrictions" on freedom of movement for hundreds of thousands;  n64 that the wall would have "serious repercussions for agricultural production" in the OPT, aggravating "food insecurity" as attested to by the creation of "25,000 new beneficiaries of food aid" in the area;  n65 and that the wall has also "led to increasing difficulties" for the protected civilian population "regarding access to health services, educational establishments and primary sources of water."  n66
The fifth and final branch of the test for military necessity requires one to determine whether the impugned measure was adopted after due consideration of all the interests involved and by the proper authority.  n67 If this inquiry into due process and mitigation is not undertaken, military necessity may not be invoked. Of all the branches of the test, this one is probably where Israel's case is strongest. Had Israel made submissions to the Court on the merits, it could have argued that the staged and semipublic manner of the planning and construction of the wall allowed the civilian population of the OPT "adequate warning and ample opportunities to redress some of the harm that resulted," including "the right to appeal to the Israeli High Court."  n68 In point of fact, on June 30, 2004, the Supreme Court of Israel, sitting as the High Court of Justice, ruled on the legality of a portion of the wall on a petition brought by Palestinians challenging land seizure orders issued by the Israeli authorities for its construction.  n69 Ironically,  [*114]  whereas the ICJ failed to undertake an analysis of the wall against the test for military necessity, the Israeli High Court decision in Beit Sourik included a lengthy analysis of military necessity and proportionality,  n70 albeit under a set of unique and finally inaccurate assumptions that stretch the accepted limits of military necessity under international law.  n71
Importantly, the need to engage in such an analysis was not lost on all members of the Court. In his separate opinion, Judge Pieter Kooijmans noted that while he agreed with the Court's finding that "the measures taken by Israel cannot be justified by military exigencies" under relevant principles of IHL, in his opinion,

the construction of the wall should also have been put to the proportionality test, in particular since the concepts of military necessity and proportionality have always been intimately linked in international humanitarian law. . . . It is of decisive importance that, even if the construction of the wall and its associated regime could be justified as measures necessary to protect the legitimate rights of Israeli citizens, these measures would not pass the proportionality test. The route chosen for the construction of the wall and the ensuing disturbing consequences for the inhabitants of the Occupied Palestinian Territory are manifestly disproportionate to interests which Israel seeks to protect . . .  n72

In the context of the law on self-defense, Judge Rosalyn Higgins expressed a similar opinion, noting that "even if it [the wall] were an act of self-defence, properly so called, it would need to be justified as necessary and proportionate."  n73 She further stated that "while the wall does seem to have resulted in a diminution of attacks on Israeli civilians, the necessity and proportionality for the particular route selected, with its attendant hardships for Palestinians uninvolved in these attacks, has not been explained."  n74 Thus, whereas the Court was correct in concluding that the wall in its present form, with its associated destructions and expropriations of civilian property, could not be justified by military exigencies, it should have engaged in a full analysis of the test for military necessity in support of its finding. Had it done so, not only would it have been better able to discharge its judicial function of developing substantive law in this area, but it also would have substantially enhanced the quality and credibility of its findings.
IV. RESPONSIBILITY OF THIRD STATES
Another important aspect of the Court's opinion concerns its ruling on the legal consequences of Israel's construction of the wall for third-party states. In this respect, the Court held that "all States are under an obligation not to recognize the illegal situation resulting from the construction of the wall and not to render aid or assistance in maintaining the situation created by such construction."  n75 In addition, the Court held that all states parties to the Fourth Geneva Convention have an obligation, "while respecting the United Nations Charter and international law, to ensure compliance by Israel with international humanitarian law as embodied in that Convention."  n76 This ruling was based on the Court's determination that "the obligations violated by Israel" through the construction of the wall and its associated regime included "certain obligations erga omnes," including "the obligation to respect the right of the Palestinian people  [*115]  to self-determination, and certain of its obligations under international humanitarian law."  n77 The Court recalled common Article 1 of the Fourth Geneva Convention, whereby "the High Contracting Parties undertake to respect and to ensure respect" for the Convention "in all circumstances," and concluded on that basis that "every State party to that Convention, whether or not it is a party to a specific conflict, is under an obligation to ensure that the requirements of the instruments in question are complied with."  n78
While I agree with the Court that all states parties to the Fourth Geneva Convention have an obligation to ensure compliance by Israel with international humanitarian law as embodied in that Convention, thereby affirming the long-prevailing interpretation of common Article 1,  n79 I have difficulty with the Court's failure to elaborate what this duty entails beyond the dual "obligation not to recognize the illegal situation resulting from the construction of the wall and not to render aid or assistance in maintaining the situation created by such construction." The Court's reasoning leaves outstanding the question of the scope of common Article 1; namely, what measures may or may not be taken by a third state to satisfy its solemn duty to "ensure respect" by other states of their obligations under IHL? In terms of positive duties, it is "controversial which measures each State victim of such a violation may take under the law of State responsibility."  n80 Some have suggested that the same "measures may be taken which general international law offers to the victim of a violation of a treaty to ensure respect of that treaty."  n81 Others, including myself, have argued that insofar as a state commits grave breaches of IHL under Article 147 of the Fourth Geneva Convention, third states may (and in some circumstances, must) individually or collectively resort to more serious enforcement mechanisms such as economic sanctions, universal jurisdiction, the International Criminal Court, the ICJ, and the creation of ad hoc international criminal tribunals.  n82 Unfortunately, state practice on common Article 1 is "not rich enough to determine the upper limits of how a State may ensure respect'" for the Fourth Geneva Convention.  n83 Likewise, in respect of the lower limits, "it is only certain that a State violates Article 1" of the Convention "if it encourages or assists violations by another State."  n84 This is to be read in conjunction with Article 16 of the International Law Commission's Articles on Responsibility of States for Internationally Wrongful Acts, which provides:
A State which aids or assists another State in the commission of an internationally wrongful act by the latter is internationally responsible for doing so if:
 [*116]  (a) That State does so with knowledge of the circumstances of the internationally wrongful act; and
(b) The act would be internationally wrongful if committed by that State.  n85

Given the ambiguous scope of common Article 1, the opinion of the Court would have been considerably enhanced through a more comprehensive analysis and thoughtful exploration of the question of third-state legal obligations under IHL.
This was a primary concern of Judge Kooijmans, the only member of the Court to dissent from its finding on the legal obligations of third states. In explaining his dissent, particularly in relation to the Court's finding that "all States are under an obligation not to recognize the illegal situation resulting from the construction of the wall," Judge Kooijmans noted that he had "great difficulty" in "understanding what the duty not to recognize an illegal fact involves."  n86 Recalling General Assembly Resolution ES-10/13 of October 21, 2003, in which "144 States unequivocally have condemned the construction of the wall as unlawful," he wondered what more these states were "supposed to do in order to comply with this obligation" and concluded that the "duty not to recognize amounts . . . to an obligation without real substance."  n87 While Judge Kooijmans did not apply this argument to the Court's more specific finding on the obligation of third states not to render aid or assistance in maintaining the situation created by Israel's construction of the wall (a finding he supported), he did take issue with the Court's ruling on the scope of the common Article 1 duty of states to "ensure respect" for the Fourth Geneva Convention. Although he acknowledged that the ICRC has "from an early moment . . . taken the position that common Article 1 contains an obligation for all States parties to ensure respect by other States parties," he took the contrarian view that the travaux preparatories of the Convention "do not support that conclusion" and that this duty was "mainly intended to ensure respect of the conventions by the population as a whole."  n88 He then made the following concluding statement, which demonstrates the extent to which the Court's reasoning on this point left something to be desired:

Although I certainly am not in favour of a restricted interpretation of common Article 1, such as may have been envisaged in 1949, I simply do not know whether the scope given by the Court to this Article in the present Opinion is correct as a statement of positive law. Since the Court does not give any argument in its reasoning, I do not feel able to support its finding.  n89

Irrespective of where one stands on the scope of the common Article 1 duty to "ensure respect" for the Fourth Geneva Convention, or on the substantive meaning to be given to the Court's ruling that all states are under an obligation not to recognize the illegal situation resulting from the construction of the wall, the existence of legal debate and ambiguity surrounding these questions seems sufficient to warrant criticism of the Court's relatively terse rulings on this point.
The best evidence of this conclusion is the confusion currently reigning among members of the international donor and aid community operating in the OPT who are struggling to determine,  [*117]  in practical terms, the scope of the Court's determination concerning the duty of third states with respect to Israel's construction of the wall. The devastating humanitarian consequences of the wall have necessarily spawned measures by the international donor and aid community aimed at offsetting and countering its effects on the Palestinian civilian population. These "mitigation measures," as they are known, have focused on such things as repairing infrastructure damaged by the wall's construction, providing cash aid and food assistance to needy families surrounded by the wall, and introducing employment-generating schemes for those whose access to the local labor market has been cut off.  n90 The types of questions that have arisen include whether international funding for the construction of new health clinics, road networks, or other public infrastructure to service Palestinian areas cut off by the wall would violate third-state duties under IHL. As noted in a recent Palestinian Authority study on the impact of the wall:
The international donor community is attuned to the political sensitivities associated with the wall and mitigation measures to offset and counter its impacts; concerns surround the perception that mitigation creates secondary wall infrastructure -- infrastructure that would not have been necessary in the absence of the wall -- while furthering the overall objectives of the [government of Israel] in the OPT.  n91

Members of the international donor and aid community are now concerned that by supporting the creation of such "secondary wall infrastructure," they may be engaging in activity that violates relevant principles of IHL.
In this context, the Court would have done well to draw a clear distinction between the obligation not to "render aid or assistance in maintaining the situation" created by the construction of the wall, and the provision of humanitarian aid or assistance to Palestinians who are affected by that construction. This shortcoming was implicitly recognized by Judge Kooijmans, who noted that he "would have been in favour of adding in the reasoning or even in the operative part a sentence reminding States of the importance of rendering humanitarian assistance to the victims of the construction of the wall."  n92 In this connection, the Court could have relied on its advisory opinion Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970).  n93 There, the Court found that states were under a legal obligation to "refrain from lending any support or any form of assistance to South Africa with reference to its occupation of Namibia, subject to paragraph 125," which provided that "in general, the non-recognition of South Africa's administration of the Territory should not result in depriving the people of Namibia of any advantages derived from international co-operation."  n94 Thus, by failing to thoroughly examine the scope of common Article 1 of the Fourth Geneva Convention and to offer sound argumentation in support of its findings, having due regard to the practical difficulties of delivering international humanitarian aid and assistance in the OPT, the Court missed yet another opportunity to contribute to the substantive development of a highly important area of public international law.
V. CONCLUSION
All jurists will be familiar with the oft-cited axiom articulated by Lord Justice Hewart in Rex v. Sussex Justices; Ex parte McCarthy: "It is not merely of some importance but is of fundamental importance that justice should not only be done, but should manifestly and undoubtedly be seen to be done."  n95 That justice must "be seen to be done" is a fundamental principle upon which  [*118]  its administration in most, if not all, major legal systems of the world is based. It is rooted in a multiplicity of agelong traditions, and informs a great many rules of legal procedure and substance that are aimed at engendering public confidence in the integrity of the legal process, a key aspect of which is the existence of a competent and impartial judiciary capable of demonstrating the cogency and correctness of its findings. This is no less the case with respect to the administration of justice on the international plane. Article 56 of the ICJ Statute provides that any judgment of the Court "shall state the reasons on which it is based."  n96 Likewise, Article 107 of the Rules of Court states that in rendering an advisory opinion, the Court shall provide "the reasons in point of law" in support of its findings.  n97 Cursory though they may be, these rules are to be understood as reaffirmations of the principle of open justice and of the need for the judicial function to be guided by the imperative of rendering rational, coherent, and convincing reasons in support of its findings, based on a careful consideration of material facts and the sound application of relevant legal principles to those facts.
The ICJ's treatment of IHL in its advisory opinion on the legal consequences of the construction of a wall in the OPT leaves much to be desired in the way of fulfilling this judicial imperative. In addition to the Court's flawed interpretation of Article 6 of the Fourth Geneva Convention, whose effects bear serious consequences for civilian persons subject to prolonged foreign military occupation, its failure to provide adequate analysis in support of its findings on the applicable law in the OPT, the principle of military necessity, and the legal duties of third states with respect to Israel's construction of the wall renders the opinion less convincing than it otherwise could or should have been. To be sure, with the exception of its ruling on Article 6, the Court was correct in its findings on IHL issues. That said, it was incumbent upon the Court, as the highest judicial authority in the international community, to exhaustively and persuasively display the basis for those findings, as General Assembly requests that it render advisory opinions are based on the strength of that very authority.  n98 As put in its Resolution 1731 (XVI) of December 20, 1961, by which the General Assembly requested an advisory opinion on the interpretation of Article 17(2) of the UN Charter, the Assembly expects the Court to furnish it with "authoritative legal guidance" in rendering advisory opinions.  n99 Moreover, being the "only judicial body which applies generally binding international law without limitation to a defined treaty system or the restrictions of a specialized legal field," the ICJ "is therefore in a better position than any other judicial institution to contribute through its case law to the development of general international law."  n100 Despite having had ample opportunity to do so, particularly as concerns the concept of military necessity and the scope of common Article 1 of the Fourth Geneva Convention, the Court failed to engage in any real and substantial exercise of this function.
In the final analysis, the advisory opinion was highly important in setting forth and affirming general legal principles and duties regarding not only Israel's construction of the wall in the OPT, but also its prolonged occupation of that territory and continued frustration of the right of the Palestinian people to self-determination. From the perspective of the positive development of public international law, however, the opinion does not stand out as a particularly major achievement of the Court or its role, as expressed in the words of Judge Abdul Koroma, as "the supreme arbiter of international legality."  n101
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